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I. INTRODUCTION
Although the United States (U.S.) child welfare system claims to protect children’s safety and
well-being, decades of research, data, and lived experiences reveal that the system instead has a long
history of harming children and families of color, particularly Black families, because of unjust and
racist policies and practices.1 The United States’ failure to adequately review, address, or remedy
racial discrimination within the child welfare system violates Article 2 of the International
Convention on the Elimination of All Forms of Racial Discrimination (ICERD).
The U.S. child welfare system refers to a set of laws and government agencies mandated to
protect and support victims of child abuse and neglect, together called “child maltreatment.”2 Under
this system, government agencies at the state and local level enforce federal and state laws relating
to child welfare.3 These agencies receive reports with claims of child maltreatment, investigate those
claims, determine if they believe abuse or neglect occurred, and, often, remove children from their
homes and place them into the physical and/or legal custody of the state.4 At every stage of this
process, Black children and families face racial discrimination and unequal outcomes.
The child welfare system has had a devastating and disparate impact on Black families. Entry
into this system, which licenses and mandates the surveillance, regulation, control, and separation
of families through federal and state law, causes profound trauma to Black children and their families
that has life-long impacts. While discriminatory and disproportionate harms caused by the child
welfare system have also deeply impacted other communities of color, including Indigenous
communities, this report focuses on the experiences of Black communities, which to date have not
been reviewed by the Committee on the Elimination of Racial Discrimination (CERD).
CERD’s Periodic Review of the U.S. comes at an important moment, when the Government
has begun to acknowledge the historical and contemporary harms caused by racist child welfare
policies,5 but has not yet taken meaningful action to address or remedy these harms. The Committee
should take this opportunity to hold the United States accountable to its commitments under
ICERD. Institutional racism in the child welfare system, and the resulting harm to Black children and
families, needs urgent action on the part of the United States.

1

We recognize that racially disproportionate outcomes are experienced by many communities of color in the U.S., but
we focus here on the experiences of Black children and families because we are best positioned to speak meaningfully
on their experiences, given the scope of our work, because of the unique experiences of Black communities in the U.S.,
and because Black children and families have previously been left out of the Committee’s review. We use the term Black
to include Black or African American people, defined as “a person having origins in any of the Black racial groups of
Africa.” Child Maltreatment 2019, CHILD.’S BUREAU, ADMIN. FOR CHILD. & FAMILIES, U.S. DEP’T OF HEALTH & HUM. SERVS.
(2021), at 115, https://www.acf.hhs.gov/sites/default/files/documents/cb/cm2019.pdf.
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II. THE CHILD WELFARE SYSTEM DISPROPORTIONATELY HARMS

BLACK CHILDREN
A. Disproportionate Representation of Black Children
Black children are overrepresented in the child welfare system. Despite making up only 14%
of the general child population, Black children represent 24% of the child welfare population.6 In
fact, nearly 10% of Black children “will experience foster care placement by their eighteenth
birthday,” compared to 5% of white children.7 Moreover, over 50% of Black children are investigated
by child welfare services, compared to 28% of white children.8 The U.S. Administration for Children
and Families, the federal agency responsible for overseeing national child welfare policy, itself
acknowledged in 2021 that Black children and other racial minorities are disproportionally
represented in the child welfare system.9 The cause, it found, was bad policies and “structural
racism.”10
Black families encounter racial discrimination at each stage of the child welfare system. As a
result, they are not only “more likely to become involved in child protective services” than white
families, but also “experience worse outcomes once they become involved.”11 Nearly 20% of Black
children will have a substantiated child maltreatment case before they turn eighteen, compared to
10% of white children.12 Black children whose cases are substantiated are 15% more likely than white
children to be separated from their families and placed in out-of-home foster care.13 Once they are
placed in the system, Black children receive inferior services,14 are moved more often,15 and are four
times less likely to be reunified with their families than white children.16 Black youth experience
worse outcomes once they leave foster care as well—23% of Black youth who age out of foster
care experience homelessness and 29% experience incarceration, far higher rates than for non-Black
youth.17
B. Grounds for Child Welfare Involvement: Laws that Penalize Poverty
U.S. federal law that penalizes families experiencing
poverty plays a major role in perpetuating racial discrimination
within the child welfare system. The Child Abuse Prevention
and Treatment Act of 1974 (CAPTA), for example, requires
that individual States include the poorly-defined concept of
“neglect” as legal grounds for child welfare involvement.21
According to a January 2021 memo by the U.S. Administration
for Children and Families, “neglect” removals—including
removals for “inadequate housing” or “failure to provide
adequate nutrition”—are often the result of families living in
conditions of poverty.22 Research also shows that “inadequacy
of income, more than any other factor, constitutes the reason
that children are removed.”23 President Biden himself
acknowledged, in April 2021, that “too many children are
removed from loving homes because poverty is often conflated
with neglect,” and that “the enduring effects of systemic racism
and economic barriers mean that families of color are
disproportionately affected.”24
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In July 2019, public school
officials in Pennsylvania
threatened to report families
whose children had outstanding
breakfast and/or lunch debts.18
In their letter to about 40
families, they wrote, “your child
has been sent to school every
day without money and without
a breakfast and/or lunch. 19 This
is a failure to provide your child
with proper nutrition and you
can be sent to . . . Court [on
child welfare charges] for
neglecting your child’s right to
food.”20

In 2020, in the midst of
the COVID-19
pandemic, school staff in
New York City
threatened to report a
Black mother for
educational neglect
because her two
children, who were
sharing a single laptop
to attend school, missed
class whenever their
schedules overlapped.25

Laws that penalize poverty disproportionately harm Black families
because they are overrepresented in the under-resourced
communities that the child welfare system targets.26 Black children are
over three times more likely to live in poverty than white children.27
According to government data, around 70% of all children, including
63% of Black children, removed from their families in 2020 were
removed because of “neglect.”28 This means that a significant
percentage of the Black children forcibly removed from their homes in
2020 experienced family separation for reasons related to poverty, not
because of abuse. The racial disparities in the enforcement of laws that
penalize poverty are so extreme that some lawyers and advocates have
begun referring to the child welfare system as the new “Jane Crow”—
a reference to laws enforcing racial segregation in the U.S. South during
the first half of the 20th century.29

C. Laws that Expand Discriminatory Surveillance & Policing of Black Families
Not only does U.S. federal law encourage states to separate Black families for poverty-based
“neglect,” it also requires states to expand surveillance and reporting mechanisms that target Black
families. Interventions by the child welfare system are typically triggered by an initial report, often
anonymous, of suspected abuse or neglect.30 The Child Abuse Prevention and Treatment Act
(CAPTA), which conditions federal funding on states instituting mandatory reporting laws for child
maltreatment, contributes to disproportionality at this initial stage as well.31 In response to CAPTA,
states expanded the network of professionals legally required to report suspected child
maltreatment—from physicians and teachers to police officers and social service providers.32 This
resulted in a dramatic increase in reporting, from 60,000 reports when the law was enacted in 1974
to two million by 1990.33
Research has shown that
mandated reporters in both the
education and medical fields are more
likely to report Black families than white
families.36 For instance, in the medical
field, professionals are twice as likely to
screen Black infants for maternal drug
use than white infants.37 Black pregnant
mothers are four times more likely to
be subjected to a toxicology test, absent
reports of substance abuse, than white
pregnant mothers.38 And a Black
pregnant mother’s refusal of medical
care is more likely to result in reports
to child welfare services.39

Syesha Mercado visited the hospital in February 2021
hoping to get help for her 13-month-old son, who was
losing weight as he transitioned from breast milk to
other fluids. Instead, Syesha was confronted by child
welfare agents and armed police officers who removed
her son and took him into child welfare custody.
Troublingly, the physician who treated Syesha had
previously been investigated on claims that she was
too quick to conclude parents were abusing their
children.34 Syesha’s daughter, who was not yet two
weeks old, was also later removed by police officers.
Syesha regained custody of her daughter after one
week, but her son remained in child welfare custody
for seven months before finally returning home.35
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Tiffany Banks, a Black mother in
Chicago and a teacher herself, was
reported to child welfare services in
2018 when her son attended school
with “a bad haircut that he had
given himself.”40 Caseworkers
claimed that “sending him to school
like that could constitute emotional
abuse.”41 Tiffany had previously
clashed with school administrators
over decisions about her younger
son’s education, and suspected the
school reported her out of
retaliation.

In education as well, discriminatory reporting
occurs among reporting professionals.42 Research indicates
that the disproportionate reports of Black children by
educational personnel often conflate poverty with
neglect.43 In New York City’s school system, for example,
“needless” reports of suspected child maltreatment
submitted by teachers have been so common that the city’s
child welfare agency has labeled it a “problem” and
established a “two-tiered system” to “have a different
response to lower-risk calls” from educators.44 Educators
themselves have observed that under current mandated
reporting laws, “parenting practices are scrutinized
through a deeply classed, heterogendered, and racialized
lens”—one that invites bias in decision-making and results
in highly disparate outcomes for Black families.45

D. Investigations: Discrimination in Screenings & Maltreatment Findings
Once a report of child abuse or neglect has been
filed, child welfare agencies, and their case workers,
have discretion to determine whether a case should be
investigated or closed—providing yet another window
for racist outcomes. At this stage, studies that account
for geographic variations in racial and ethnic disparities
have found that Black families are between two and five
times more likely than white families to have their cases
investigated instead of closed.47 Disturbingly, 53% of
Black children will be subjected to a child welfare
investigation before they turn eighteen, compared to
28% of white children.48
At the end of an investigation, case workers
determine whether to substantiate child maltreatment
allegations. Researchers evaluating the rates of
substantiated maltreatment among U.S. children found
that, by the age of eighteen, roughly 1 in 5 Black children
will be the subject of a substantiated child maltreatment
report, compared to 1 in 10 white children.49 In
addition, state-level studies have found that during
investigations, “Black families were over six times more
likely” to face findings of abuse than white families.50
And the “risk scores” used to make removal
determinations have been consistently lower in cases of
removals involving Black children than in cases involving
white children, indicating that Black families are
systematically torn apart at a lower threshold of risk.51
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In August 2013, Angeline Montauban, a
Black mother in New York, was
forcibly separated from her two-yearold son. Angeline had called a domestic
violence hotline, seeking support for
her own difficulties with her partner.
Instead of receiving that support, a
child welfare caseworker arrived at her
home claiming the agency received a
report that her son had been
mistreated. Although this claim was
false, Angeline’s son was soon
separated from his mother and placed
in foster care. The child welfare agency
never found any physical abuse.
For five years, Angeline tried
everything she could to reunify with
her son, fighting a complicated
bureaucratic legal system. The court
even ruled that Angeline’s parental
rights should be terminated, but after
fighting back, Angeline was able to have
that decision reversed. On August 16,
2018, Angeline’s son, who was by then
seven years old, finally returned
home.46

E. Outcomes: Discrimination in Service Determinations, Removal Decisions &
Barriers to Reunification
When the state child welfare agency concludes an investigation and a court makes a finding
of abuse or neglect, children can either receive in-home services or be removed from their homes
and placed into the care of the government. Black children are 15% more likely than white children
to be placed into government care instead of receiving in-home services.52 One study found that
“white children who are abused or neglected are twice as likely as black children to receive services
in their own homes, avoiding the emotional damage and physical risks of foster care placement.” 53
Individual caseworkers, as well as individual judges, have sweeping discretion to determine which
children to remove, allowing personal bias to drive critical removal decisions.54
Once removed from their families, Black children “receive inferior services,” “are shuffled
to more placements and stay in foster care longer,” and are less likely to be either returned home
or adopted than white children.55 One study found white children were four times more likely to
be reunified with their families than Black children.56
Here again, federal law plays a significant role in these disparate outcomes. Under the
Adoption Assistance and Child Welfare Act of 1980 (AACWA) state agencies are required to make
“reasonable efforts” to prevent family separation and safely return children home once they enter
the child welfare system.57 Recognizing the deficiencies of the “reasonable efforts” standard,
advocates have been calling for a much higher standard, such as “active efforts,” to ensure that
caseworkers make meaningful family preservation and reunification efforts.58 Instituting a heightened
standard, in policy and in practice, would hold child welfare agencies accountable for providing
effective assistance and services to families before taking the traumatic, life-altering step of removing
a child or terminating their parents’ legal rights.
Goldie Tibbs was separated
from her son by a child
welfare agency in June 2019
because she could not
secure stable housing.
After 15 months, Goldie’s
parental rights were
terminated because she still
did not have permanent
housing, despite her
continuous efforts to
improve her living situation
and numerous requests for
housing assistance and
government support so she
could reunify with her
son.59

Federal law has also sped up the process to terminate
parental rights after a child enters the child welfare system. In 1997,
the Adoption and Safe Families Act (ASFA) set a national standard
that parental rights can be terminated after a child has been in outof-home care for 15 of the most recent 22 months.60 For many
parents, particularly those engaged in drug or other rehabilitative
programs, this standard has been impossible to meet.61 Since the
law came into effect, the number of children who experience
termination of parental rights has increased dramatically. On
average, 1 out of every 100 children living in the U.S. will have their
parents’ legal rights terminated before they turn eighteen.62 Even
more troublingly, more children have their legal relationship to
their parents terminated each year than are adopted out of the
child welfare system.63 This has created a whole category of
children called “legal orphans”—children who have no legal
relationship to either their birth parents or an adoptive parent.64
ASFA’s termination standard has disproportionately
harmed Black families. Black children are 2.4 times more likely than
white children to have their parents’ rights legally terminated.65
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Further, the number of Black children whose relationship to their birth parents is terminated is
double that of the general population (averaging a shocking 1 out of every 41 children).66 As a result,
the majority of children who become “legal orphans” are Black.67
Disparate outcomes in the child welfare system intersect with racism and disparate
outcomes in other government systems, such as the U.S. criminal justice system. The U.S.
incarcerates Black individuals at 4.8 times the rate of white individuals.68 Racial disparities in
incarceration impact outcomes for families in the child welfare system because formerly incarcerated
individuals face systemic barriers in the fight for family reunification. They experience heightened
scrutiny and obstacles to securing housing, employment, and a steady income—all of which are
necessary for reunification with their children.69
F. Long-Term Trauma Resulting from Removal & Child Welfare Involvement
The disproportionate removal of Black children comes at a heavy cost to both children and
parents. Children experience deep trauma and life-long harm from the removal itself and the
resulting separation from their parents, families, and communities. In addition, placement in the child
welfare system comes with additional risks and harms. Black parents also experience trauma and
harm from family separation.70
For most children, entry into the child welfare system is unexpected, shocking, and traumatic.
Without warning, children are taken from their home by strangers, sometimes in the middle of the
night and taken to a new, unfamiliar place. If a family foster home is not immediately available, as
they often are not, the child is placed into a group facility. It is not uncommon for the child to be
first taken to a government office and spend hours, or even days, at the office before a placement
is found for them.71
Separating children from their families breaks a critical source of attachment and support.
The American Association of Pediatrics has found that family separation “can cause irreparable harm,
disrupting a child’s brain architecture and affecting his or her short- and long-term health. This type
of prolonged exposure to serious stress—known as toxic stress—can carry lifelong consequences
for children.”72 Toxic stress can affect a child’s mental and physical health as well as their cognitive
functioning—it can even alter their gene expression. Heart disease, immune dysregulation, cancer,
depression, anxiety, and post-traumatic stress disorder (PTSD) are just some of the long-term
adverse effects of toxic stress on children.73 Importantly, for Black children, the trauma of separation
includes not only the disruption of critical family and community attachments, but also the potential
harm to their sense of individual and cultural identity.74
In many cases, the trauma of forced separation outweighs the risk of harm due to neglect.75
As Professor Dorothy E. Roberts recently wrote:
From a political perspective, removing children from their homes is one of the most
severe exercises of government power. From a child’s perspective, it is terrifying.
The very act of being pried away from parents is by itself damaging—"a significant
turning point… that many children will relive over and over again in their minds.”76
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Children are not the only ones traumatized by family
separation. Parents also experience severe trauma from
forced separation, as well as from a threat of removal. This
trauma can result in grief, loss, and an increased risk of
health disorders such as mental health or substance abuse
disorders.80 The deep stress of navigating a racist system
causes its own additional stress and harm. Research has
shown that encounters with racist institutions and events
are linked to a variety of psychological and physical health
concerns.81
Not only do children entering the child welfare
system suffer deep trauma and harm from the removal itself,
but many children suffer harm within the child welfare
system. In fact, there is substantial evidence that children in
foster care are more likely to be abused while in care, than
are children in the general population.82 In addition, children
in the child welfare system are at far higher risk of suffering
from mental health disorders. Researchers have found that
43% of children in foster care report diagnoses of
depression and 29% report suffering from PTSD.83
Alarmingly, studies also indicate that the rate of PTSD
among children in foster care is almost twice as high as the
rate in U.S. war veterans.84 There is also significant evidence
that children in foster care are overprescribed psychotropic
medication.85

One evening in 2010, Maisha
Joefield’s daughter, five-year-old
Deja, left their apartment after
Maisha had put her to sleep. Deja
wanted to walk across the street
to visit her grandmother. After a
passerby “encountered Deja on
the sidewalk at midnight” and
called child welfare services,
Maisha was arrested, and Deja was
sent to foster care, despite reports
that Maisha was a “very attentive”
mother with “significant family
support.”77 Although Deja was
returned to her mother’s care
after four days, “the effects of the
brief removal were lasting” and
“changed” her daughter.78 Deja
emotionally struggled at school and
at home following the separation.
And Maisha was also “placed on a
state registry of child abusers,”
which meant she could no longer
work in the daycare center that
formerly employed her. 79

The long-term effect of children’s involvement with the child welfare system is severe. Study
after study has demonstrated poor long-term outcomes for foster children, including greater
involvement with the criminal justice system, less educational achievement, higher teenage
pregnancy rates, higher rates of drug and alcohol abuse, more psychological problems as adults, and
less long-term financial success.86 Black children transitioning out of the child welfare system
experience even worse outcomes than their white peers. An estimated 23% of Black youth who age
out of foster care experience homelessness and 29% experience incarceration, far higher rates than
for non-Black youth.87
Despite these well-documented harms, the harm that a child will face from removal and
placement into the child welfare system is rarely considered by the U.S. legal system or child welfare
agencies. In fact, as of the filing of this report, only six jurisdictions in the U.S. require courts to
consider the harm of family separation, in determining whether to remove a child.88
III. RACIAL HISTORY OF THE CHILD WELFARE SYSTEM
The overrepresentation of Black children and families in the child welfare system must be
understood in light of the history of the U.S. child welfare system. Contemporary racism in the child
welfare system exists against this historical backdrop and harmful historic policies, many of which
continue to govern the system today.
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The racist history of child welfare in the U.S. includes the removal and separation of
Indigenous children, thousands of whom suffered physical, sexual, and emotional abuse, forced
disappearance, or death while placed at government funded Boarding Schools. 89 Although this report
focuses specifically on the experiences of Black children and communities, the history of Indigenous
children is a fundamental part of the U.S. child welfare system’s history, including its emphasis on
“rescuing” children from non-white or non-middle-class families. The disproportionate rates at
which Indigenous children are separated from their families and communities by the child welfare
system is an ongoing, urgent problem.90
With regard to the experiences of Black families in the child welfare system, segregation
excluded Black children from early child welfare services until the mid-twentieth century.91 In the
early 1800s, separate Black orphanages and “colored orphan asylums” existed, but were
overcrowded and deeply inferior to the orphanages established to rescue white immigrant children
during the same period.92 Early versions of organized child welfare systems, despite their racial
segregation, help explain issues that continue to affect the system today. Beginning in the 1850s,
early children’s rights activists—the architects of the modern child welfare system—insisted upon a
policy of family separation. They felt it was in the best interest of children that they be removed
from families who suffered poverty, even though many of these children were not actually orphans.93
Thousands of poor or immigrant children were sent to western parts of the country to work as
indentured servants as part of the “Orphan Train Movement,” a predecessor to the foster care
system.94 As child protection efforts expanded in the 1870s, the Societies for Prevention of Cruelty
to Children (SPCCs) continued to intervene in the lives of families based on conditions of poverty.95
SPCCs adopted “expansive definitions of [child abuse] that sanctioned extensive policing of workingclass families aimed at imposing middle-class family norms on those households.”96
By the 1940s, child welfare agencies steadily began to include Black children as services
shifted from the private to public sector.97 However, the system had experienced “little meaningful
change” because “adequate services remained unavailable to the black child.”98 By 1972, scholars
found that “the system of child welfare services in this country is failing Black children.” 99
Nonetheless, rather than address these harms, federal and state governments rolled out and
implemented a series of federal legislation, including the Child Abuse Prevention and Treatment Act,
the Adoption Assistance and Child Welfare Act, and the Adoption and Safe Families Act, that instead
expanded the ways families of color are subject to policing, government surveillance, separation,
termination of parental rights, and trauma.100
Historically, racial discrimination in other areas of law have also deeply impacted the child
welfare system. For example, the war on drugs, launched in the 1980s and running through the mid2000s, led to a spike in Black women incarcerated for drug offenses—an increase of 828%.101
Between 1986 and 1996, as the prison population rose, the number of children in foster care also
increased.102 By 2007, there were 1.7 million children with an incarcerated parent in the United
States; over 70% of those children were children of color.103 Black children were eight times more
likely than white children to have a parent in prison.104 To this day, the unjust policing of communities
of color continues to result in the disproportionate separation of Black families.
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Parallels Between America’s Prison and Child Welfare Systems
Advocate Joyce McMillan has described the alarming connections between the structure of the
prison system, and the child welfare, or “family policing system,” as she calls it.105 She argues that,
“any system built to protect children should in no way mimic a system purposefully built to punish
adults.” Joyce identifies the following parallels for both prison inmates and many children involved
in the child welfare system:
• They are both strip-searched;
• They are both separated from everyone and everything that they are familiar with, know,
and love;
• They both have set visit times and set visit days;
• They both have oversight during the visit;
• They both eat what they are served;
• They both change homes and cells regularly;
• They both use garbage bags or pillow cases to change locations;
• They both have a history of developing mental illness from the alienation of loved ones;
• They are both “paroled” back to either their family or community and they both have
oversight during that parole period; and,
• They can both be re-separated for any tiny infraction.
IV. LEGAL BACKGROUND
A. The International Convention on the Elimination of All Forms of Racial
Discrimination
ICERD prohibits a State Party’s maintenance and furtherance of discriminatory policies.
Article 2 of ICERD obligates State Parties to “undertake to pursue by all appropriate means and
without delay a policy of eliminating racial discrimination in all its forms.”106 This commitment
includes a State’s duty to “ensure that all public authorities and public institutions” on both a
“national and local” level “engage in no act or practice of racial discrimination;” 107 and to “take
effective measures to review governmental, national and local policies, and to amend, rescind or
nullify any laws and regulations which have the effect of creating or perpetuating racial discrimination
wherever it exists.”108
The United States’ continued allowance of and failure to halt racial discrimination within the
child welfare system violates Article 2’s mandate. Specifically, that mandate requires the U.S.
Government to affirmatively review and address policies that contain a racially discriminatory
“purpose or effect,”109 or that produce “an unjustifiable disparate impact.”110 The disparate rates at
which families of color are surveilled, reported, harassed, investigated, and torn apart—and the
disparate harms felt by Black children and families experiencing these outcomes—constitute such
“unjustifiable disparate impact.”111
Importantly, Article 6 of the Convention requires State Parties to institute accessible
remedies for victims of private or state-sponsored racial discrimination. In particular, Article 6
requires State Parties to “assure to everyone within their jurisdiction effective protection and
9

remedies, through the competent national tribunals and other State institutions, against any acts of
racial discrimination.”112 This obligation includes a requirement for states to cease to continue a
wrongful act, as well as the possibility of other remedies for harm suffered as a result of the
violation.113
B. U.S. Federal Law
Multiple U.S. laws and policies are in direct contravention to the requirements of the
Convention. Two laws in particular must be immediately reviewed, amended, or repealed: the 1974
Child Abuse Prevention and Treatment Act (CAPTA) and the 1997 Adoption and Safe Families Act
(ASFA).
CAPTA authorized federal grant money to be provided to state governments for expenses
related to child abuse and neglect. However, in order to receive this funding, states must comply
with certain requirements. These include establishing mandatory reporting laws, as well as including
the category of “neglect” as one of the mandatory categories for reporting. As discussed above, the
result of these requirements has been a dramatic increase in the number of families, in particular
Black families, reported to child welfare services, and a corresponding increase in the number of
Black children entering the child welfare system. Notably, over half of Black children in the system
were separated from their families because of “neglect.” This notoriously vague and amorphous
term is often conflated with poverty. As such, reporting for “neglect” has had a disparate and harmful
effect on Black children and families, who are overwhelmingly separated due to unmet needs for
housing, food, medical care, or other manifestations of poverty.
As recommended by numerous experts, scholars, activists, and state bar associations, the
government must review the impact of CAPTA on Black families and take appropriate action,
including amending or repealing portions of the Act that have had an unjustifiable disparate impact
on Black families.114 The upEND Movement, created by child welfare scholars and social workers,
explains that CAPTA “has contributed to the proliferation of surveillance and policing of Black
communities,” and that repairing these harms “requires repealing mandatory reporting laws.”115
Likewise Angela Olivia Burton, an attorney and parent advocate, and Angeline Montauban, an
educator and social justice activist, have explained that “CAPTA’s foundational requirements of
mandated reporting and cross-systems collaboration” create a “‘stop-and-frisk’ type referral
system” that has caused hundreds of thousands of Black families to enter the child welfare system.116
ASFA has also resulted in devastating outcomes for Black children and families. In particular,
ASFA provisions that allow for the legal termination of parental rights if a child has been in foster
care for 15 of the last 22 months have disproportionately impacted Black children (who are 2.4
times more likely to experience termination of parental rights than white children).117 As discussed
above, this mandatory and unrealistic timeline has created thousands of “legal orphans,” the majority
of whom are Black.118 Research indicates that 1 out every 41 Black children in the U.S. will have
their legal relationship to their parents terminated, compared with 1 out of every 100 children in
the U.S.119 While the Administration for Children and Families recently recognized that ASFA “may
disproportionately affect families of diverse racial and ethnic backgrounds,” the government has not
taken adequate action to remedy the law’s observed harms.120
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The Government should follow the recommendation of experts and legal scholars and
immediately repeal ASFA.121 The advocacy group Repeal ASFA, a collective of impacted mothers,
community organizations, and advocates, has explained that “ASFA is a symptom of centuries of
family separation policies that have relied on the degradation of Black, Brown, and poor bodies to
legitimize their existence.”122 NYU Law Professor Martin Guggenheim has similarly called for the
repeal of ASFA, denouncing the “morally indefensible” practice of permanently severing a parent’s
legal relationship to their child.123 Urgent action is needed from the Government in order to disrupt
ASFA’s ongoing harm to Black families.
C. Position of the Committee on the Elimination of Racial Discrimination
The Committee has never directly addressed racial discrimination against Black communities
within the U.S. child welfare system. However, the requirements of ICERD clearly prohibits such
discrimination and disparate impact. Moreover, the Committee has previously expressed concern
over policies that have unjustly separated Indigenous and migrant families. The Committee has also
expressed concern over discrimination and disparate impact in systems deeply tied to unjust
outcomes in the child welfare system, including racial injustice in policing, the criminal justice system,
and socio-economic need. These prior findings further demonstrate that the U.S. child welfare
system violates the requirements of the Convention.
1. The Committee’s Proactive Condemnation of U.S. Policies that Separate Families
This Committee has previously called for immediate remedial action in response to
discriminatory policies that have caused the separation of children from their parents and
communities. For instance, in its Concluding Observations following the United States’ 2014 Review,
the Committee expressed its concern at the “ongoing removal of indigenous children from their
families and communities through the United States child welfare system” and called for effective
enforcement of the “Indian Child Welfare Act of 1978 to halt the removal of indigenous children
from their families and communities.”124
The Committee also proactively criticized and called for immediate remedial action in
response to the U.S. Government’s “zero tolerance policy” which separated migrant families
crossing the Southern border. On August 30, 2018, the Chair of the Committee wrote to the U.S.
Representative to the United Nations to express grave concern” over the U.S. Government’s “zero
tolerance policy” and the resultant “separation of more than 2,500 migrant children from their
parents/families.”125 The Chair expressed profound regret at the inability of the U.S. to prevent
family separation and to reunify families after.126 Other policies that cause family separation and
threaten family integrity, including towards Black families, must be addressed with similar urgency.
2. The Committee’s Recognition of Bias in Law Enforcement
The Committee has also recognized that biased law enforcement officers can contribute to
a system’s overall discriminatory character, an observation with direct relevance to the child welfare
context. Almost three decades ago, the Committee acknowledged the role that individual law
enforcement personnel can have on whether or not a system overall produces discrimination.127
Specifically, the Committee noted that fulfilling States’ obligations “very much depends upon national
law enforcement officials who exercise police powers.”128 Importantly, the U.S. child welfare and
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criminal justice systems share remarkable procedural similarities. Officials within both systems
exercise vast discretion in determining when to apply state intervention and are only required to
show a low burden of proof when initiating investigations.129 As is the case in criminal justice, in
“family policing” by the child welfare system, due process and appropriate policies must be enacted
to protect families and inform them of their rights.130
3. The Committee’s Recognition of Structural Discrimination Underlying the Child
Welfare System
In addition, the Committee has already recognized that several of the underlying causes for
child welfare interventions—such as criminal convictions or poverty—themselves are the products
of racial discrimination. In its 2014 Concluding Observations, the Committee voiced its concern
that “members of racial and ethnic minorities, particularly African Americans, continue to be
disproportionately arrested, incarcerated and subjected to harsher sentences, including life
imprisonment without parole and the death penalty.”131 Notably, the Committee expressed
particular concern about “the negative impact of parental incarceration on children from racial and
ethnic minorities.”132 In the same set of Concluding Observations, the Committee called upon the
U.S. to “take concrete and effective steps to eliminate racial disparities at all stages of the criminal
justice system” and to ensure “the impact of incarceration on children and/or other dependents is
taken into account when sentencing an individual convicted of a non-violent offence and promoting
the use of alternatives to imprisonment.”133 The Committee has also remarked on “the high degree
of racial segregation and concentrated poverty” in certain communities, including “poor housing
conditions.”134 Discrimination and disparate impact within the U.S. criminal justice system, and
disproportionate poverty rates among Black communities have contributed to unjust and unequal
outcomes within the child welfare system.
4. The Committee’s Recognition of the “Particular Vulnerability” of Black Children
Finally, the Committee has recognized “the particular vulnerability” of Black people. 135 The
Committee has explained that discriminatory policies “may lead to the transmission of poverty from
generation to generation” among this group.136
D. Other International Authority
Other international agreements further support the rights and concerns discussed here, by
establishing a fundamental human right to family integrity. ICERD should be read in conjunction with
these treaties. For instance, the UN Convention on the Rights of the Child (UNCRC), which the
U.S. has signed but not ratified, contains broad protections for children and family integrity. Article
8 of the UNCRC obligates states “to respect the right of the child to preserve his or her identity,
including nationality, name and family relations as recognized by law without unlawful
interference.”137 Article 9 of the UNCRC obligates states to ensure “that a child shall not be
separated from his or her parents against their will, except when competent authorities subject to
judicial review determine, in accordance with applicable law and procedures, that such separation
is necessary for the best interests of the child.”138 Although “abuse or neglect” may warrant such
judicial determinations, the UNCRC places strict conditions prior to abrogating family integrity.
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E. U.S. Government Response
Despite the U.S. federal government’s recent acknowledgement of “structural racism” within
child welfare,139 the government has not addressed racism towards Black communities within the
child welfare system in any submissions to the Committee. However, in its 2021 Submission, the
U.S. made several acknowledgments that are relevant to the issue:
1. U.S. Acknowledgment of Harms to Indigenous Families
First, the 2021 Submission discussed the policies the U.S. Government is pursuing to remedy
the impact of racial discrimination in the child welfare system on Indigenous families. Responding to
the Committee’s 2014 Concluding Observations, the U.S. indicated that in June and December 2016
the government issued a rule, 25 C.F.R. 23, and separate Guidelines, “to promote consistent and
strong enforcement of ICWA [the Indian Child Welfare Act].”140 This includes rules, among others,
that articulate, ““the efforts state courts and agencies must make to provide appropriate family
services designed to keep families together” and “establishes procedures governing emergency
removal of children from their homes.”141 Importantly, the December 2016 Guidelines require child
welfare officials to seek to place children with extended family when possible and to use “active
efforts” to maintain family integrity and reunification.142
2. U.S. Acknowledgment of Harms Caused by Separation of Migrant Families
Second, the U.S. Submission also acknowledges U.S. Government efforts to address the
devastating consequences of the Government’s “zero tolerance” migration policy that separated
migrant families at the border. In particular, the Submission cites President Biden’s February 2021
Executive Order 14011 “Establishment of Interagency Task Force on the Reunification of Families,”
which “condemns” the Administration's policy and practice of separating families as a “human
tragedy.”143 The U.S. should also acknowledge and remedy the analogous separation of Black families.
3. U.S. Recognition of Structural Racism in Other Policy Areas
Third and finally, the U.S. Submission acknowledges the disparate impact that families and
children of color disproportionately face in several other policy areas—including the homelessness
crises, the Covid-19 pandemic, housing, and educational inequity. Given how poverty and lack of
access to public services is a driving cause of child neglect and frequently used as justification for
child removal, the U.S. should acknowledge and remedy the effects that racial discrimination in
healthcare, housing, education, employment, and criminal justice have on the outcomes for Black
children and families subject to the child welfare system.
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V. LEGAL CONCLUSIONS
The United States’ failure to adequately address and remedy the racial harms caused by the
child welfare system violate Article 2 of the Convention.144 Specifically, the U.S. continues to uphold
federal and state laws and practices that cause racial discrimination and racially disparate outcomes
for Black children and families.
The Convention issues a clear mandate for the U.S. Government to review laws and policies
to determine whether they cause racially disparate impact, to affirmatively address concerns, and to
make legislative amendments or repeal such laws where necessary.145 After years of activism on the
part of impacted Black families and communities, the U.S. Government has recently begun to
acknowledge the existence of disparate impact and racist child welfare policies. The Government
has not yet taken steps to review or remedy these harms.146 In particular, the U.S. Government has
not undertaken a comprehensive review of federal laws, such as the Child Abuse Prevention and
Treatment Act (CAPTA), the Adoption Assistance and Child Welfare Act (AACWA), and the
Adoption and Safe Families Act (ASFA), that cause significant harm to Black children and families,
and has taken no steps to amend or repeal these harmful laws.
Although intervention is appropriate where a child is in imminent danger of serious harm, in
the majority of child welfare cases in the U.S. there has been no intentional harmful act by the
parent. Instead, the majority of cases are the result of poverty and a family’s struggle to meet their
very basic needs. Child welfare regulations that penalize poverty disproportionately harm Black
families and must be reviewed and amended. In addition, the prevalence of poverty-based removals
highlights the critical need for increased community-based services to support and thereby preserve
families, instead of penalizing and separating them.
The U.S. child welfare system has its historical roots in racism and discrimination. It is only
by deliberate focus on, and unmasking of, this racism, a review of its causes, and a recognition of
the urgent need to act by the U.S. Government that these harms will finally be addressed, and Black
children and families will begin to receive a remedy.
VI. RECOMMENDED QUESTIONS FOR THE COMMITTEE TO ASK U.S.

DELEGATES

We request the Committee ask the following questions of the U.S. during its periodic review:
1. What concrete steps is the United States taking to recognize, review, and remedy racial
disparities and ongoing discrimination against Black families in the child welfare system?
2. What concrete steps will the United States take to review federal laws, including CAPTA,
AACWA, and ASFA, that perpetuate racism in the child welfare system and harm Black
children and families? Is the Administration committed to drafting, recommending, and
sponsoring legislation that rescinds harmful laws and policy and enhances protections for
Black children?
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3. How will the United States work to prevent the poverty-based removals of Black children?
What action will it take to address the underlying factors that lead families to child welfare
involvement for poverty reasons?
4. What concrete steps will the United States take to ensure that key factors, including the
right to family integrity and the known trauma of family separation, are considered by child
welfare agents and judicial decision makers in determinations regarding child removal?
VII. SUGGESTED POLICY RECOMMENDATIONS
The Committee should recommend the U.S. improve its compliance with the Convention by taking
the following steps:
1. Take all appropriate measures to eliminate racial discrimination in the child welfare system,
including reviewing federal laws and policies, and amending or repealing any laws or
regulations that perpetuate racial discrimination.
2. Hold a series of Congressional Hearings with comprehensive public testimony to evaluate
the harm of the Child Abuse Prevention and Treatment Act (CAPTA) on Black families, and
subsequently take appropriate action, including by amending or repealing portions of the Act
that continue to disproportionately harm Black families.
3. Develop critical community-based services to support and preserve families, and de-link
those supportive services from the child welfare system and the coercive threat of child
removal.
4. Repeal the Adoption and Safe Families Act (ASFA) and its forced timeline for the termination
of parental rights, which has resulted in thousands of “legal orphans” and broken families.
5. Ensure that federal and state systems and policies recognize the fundamental right to family
integrity and center the known trauma of family separation at every decision point in the
child welfare system, including at initial decisions on child removal.
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