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I.

INTRODUCTION
Plaintiffs in this action—Plaintiff Relative Foster Children (and RFC Class members) and

Plaintiff Relative Foster Parents (and RFP Class members)—move for a preliminary injunction to
stop Defendants from withholding from Plaintiffs federally required Foster Care Maintenance
Payments that Plaintiffs desperately need and to which they are entitled.
Ohio’s duty to make Foster Care Maintenance Payments on behalf of eligible relative foster
children placed with approved relative foster parents pursuant to 42 U.S.C. 672 was clearly
established three years ago by the Sixth Circuit in D.O. v. Glisson, 847 F.3d 374 (6th Cir. 2017),
cert. denied 138 S. Ct. 316 (2017) (“Glisson”). These payments are intended to cover the cost of
substitute care for dependent, neglected, and abused children, including the cost of providing food,
clothing, shelter, daily supervision, school supplies, a child’s personal incidentals, liability
insurance with respect to a child, and reasonable travel for a child’s visitation with family or other
caretakers. 42 U.S.C. § 675(4)(A). As Defendants acknowledge, “kinship caregivers’ voluntary
commitment to devote their lives to the children in their care is a courageous, life-changing
decision…. Regardless of the circumstances that have made these arrangements necessary, all
kinship care families share the same need for resources, information, and government and
community support.”1
And yet, Defendants continue to refuse to make the required Foster Care Maintenance
Payments to approved relative foster parents, including Plaintiff Relative Foster Parents on behalf
of Plaintiff Relative Foster Children, in violation of federal law. As recently as November 20,

1

ODJFS, Ohio Resource Guide for Relatives Caring for Children (April 2019) at 6, available at
http://www.odjfs.state.oh.us/forms/num/JFS%2008146/pdf/; see also ODJFS, Kinship Care Fact Sheet (March
2019), available at https://jfs.ohio.gov/factsheets/KinshipCare.pdf.

1
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2020, the Governor’s Office released the Final Recommendations of the Governor’s Children
Services Transformation Advisory Council, a report which explicitly reviewed supports for
relative (kinship) foster homes and found that:
Many kinship caregivers are asked to take on the full-time care
of youth with little notice and minimal information. They often receive no training,
little or no financial support, and insufficient information regarding the youth they
are being asked to care for.2
Remarkably, the Report fails to even mention the obligation to pay foster care maintenance
payments to approved kin, let alone commit to provide these payments.3 A preliminary injunction
is thus necessary to vindicate Plaintiffs’ federal statutory rights to have the state of Ohio make
these Foster Care Maintenance Payments to them.
Plaintiffs amply meet the legal standard for a preliminary injunction. Plaintiffs have a high
likelihood—indeed a “near certainty”—of success on the merits of their claims. Plaintiffs have a
well-established and enforceable right under 42 U.S.C. Section 1983 to Foster Care Maintenance
Payments required by 42 U.S.C. Section 672, as recognized by the Sixth Circuit in Glisson.
Defendants have violated their statutory obligation to provide these Foster Care Maintenance
Payments to Plaintiffs, thereby denying Plaintiffs payments to which they are entitled.
What is more, Defendants’ systemic failure to provide these critically important and
statutorily mandated benefits is causing Ohio families and children to suffer undue hardship, and
will continue to cause irreparable harm to Plaintiffs, by denying required federal benefits to some
of Ohio’s most vulnerable citizens. As discussed further below, the absence of Foster Care

2

See Governor DeWine Releases Children Services Transformation Final Report (Nov. 20, 2020), available at
https://governor.ohio.gov/wps/portal/gov/governor/media/news-and-media/children-services-transformation-finalreport-11202020; Office of Children Services Transformation, Final Recommendations of the Children Services
Transformation Advisory Council (Nov. 2020), at 14-15, available at
https://content.govdelivery.com/attachments/OHOOD/2020/11/19/file_attachments/1606570/Transformation%20Fi
nal%20Report%20FINAL.pdf.
3
Id.

2
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Maintenance Payments means jeopardizing the ability of Plaintiff Relative Foster Families to
provide for, and Plaintiff Relative Foster Children to easily participate in, age-appropriate social,
scholastic, and enrichment activities, to have access to adequate food, clothing, shelter, or daily
supervision, and to visit with family, or other caretakers. These activities are critically necessary
for day-to-day living, development, and maintaining familial relationships and prepare children
for life as an adult.
That Ohio families—including Ohio relative foster parents and the children they care for—
are currently facing significant economic hardship in the wake of the COVID-19 pandemic renders
Defendants’ ongoing violations of federal law even more urgent, harmful, and in need of redress
now. The unemployment rate in Ohio has nearly doubled from pre-pandemic levels. One in three
Ohio families reports having difficulty paying household expenses in recent months and one in six
Ohioans are behind on rent. And families with children have been hit especially hard, with nearly
one in seven Ohio households caring for children reporting that those children are not getting
enough to eat. Defendants openly acknowledge that kinship foster homes receive “little or no
financial support.”4
Defendants’ ongoing failure to pay required Foster Care Maintenance Payments also
disproportionately harms Black foster children and their relative foster parents. Defendants openly
acknowledge that in Ohio, children of color and specifically Black children, are disproportionately
removed from their homes and placed in foster care, compared to White/Caucasian children. Black
children also comprise a disproportionate number of the children placed in approved kinship
homes, thus forcing Black children and their relative families to disproportionately carry the
burden of the state’s failure to comply with federal law. Absent a preliminary injunction, Plaintiffs

4

See supra note 2.

3
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therefore face the continued threat of significant irreparable harm. In contrast, granting a
preliminary injunction in this case will not harm Defendants, as it would merely require them to
comply with existing and long-standing judicially-recognized statutory obligations.
Meanwhile, the requested preliminary injunction will serve the public interest. The
provision of Foster Care Maintenance Payments to relative foster parents will help alleviate the
economic hardships faced by Ohio families, which are particularly significant in the wake of the
COVID-19 pandemic. It will provide needed support for the overburdened child welfare system.
It will further serve the public interest by alleviating the racial and socio-economic inequities
stemming from the fact that children of color are disproportionately removed from their homes
and placed with relative foster parents and carry an undue burden of being denied required support.
Plaintiffs therefore seek an order preliminarily enjoining Defendants Mike DeWine, in his
official capacity as the Governor of the State of Ohio, and Kimberly Hall, in her official capacity
as Director of the Ohio Department of Jobs and Family Services (“ODJFS”), and their subordinates
and agents, from failing or refusing to provide, or further delaying in providing, statutorilyrequired Foster Care Maintenance Payments to Plaintiff Relative Foster Parents on behalf of the
Plaintiff Relative Foster Children.
II.

STATEMENT OF FACTS COMMON TO ALL CLAIMS
A.

Overview of Ohio Foster Care System

ODJFS is the state agency responsible for the statewide administration and oversight of
Ohio’s child welfare system. See Class Action Complaint for Declaratory and Injunctive Relief
(“Compl.”) at 6 ¶ 2, ECF No. 1-1. 5 These statewide responsibilities include, inter alia,
investigations of child neglect and abuse allegations, temporarily removing children from their

5

See also ODJFS, 2020-2024 Child and Fam. Servs. Plan, available at https://jfs.ohio.gov/ocf/CFSP2020-2024.stm.

4
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homes when necessary for their safety, assuming placement and care responsibility for removed
children until permanency is achieved, approving relatives as appropriate foster family homes,
placing children in approved relative foster family homes, and providing services to removed
children and their families (birth, foster and adoptive). Id.
Child welfare in Ohio is a state-supervised, county-administered system. ODJFS oversees
programs, develops policies, and monitors local agencies’ compliance with laws, rules and
policies. The county OJDFS offices, county-based public children services agencies (“PCSAs”),
private child placing agencies (“PCPAs”), and private non-custodial agencies (“PNAs”) deliver
the services, including both licensed foster and relative or kinship care services. Ohio Admin. Code
5101:2-5-03.
As of July 1, 2018, there were 15,928 children in foster care custody in Ohio.6 Of these
children, 55% were placed in licensed homes, and 26% were placed with approved relative /
kinship homes.7 Black children make up a disproportionate number of children placed in foster
care in Ohio. (Compl. at 21-22 ¶ 46, ECF No. 1-1). Certified/licensed and approved Foster
Caregivers are entitled to Foster Care Maintenance Payments for eligible children placed in their
home. 42 U.S.C. 672. Per ODJFS, licensed foster parents “receive a daily per diem rate [foster
case maintenance payments] for each foster child placed in the home.”8 However, in Ohio, kinship
caregivers, who have been “approved” but not certified and licensed by the child welfare system,
like Plaintiff Relative Foster Parents, are not provided Foster Care Maintenance Payments for
eligible children placed in their home by Defendants.9
See Pub. Child. Servs. Ass’n of Ohio, PCSAO Factbook, 14th Edition (2019) at 15, available at
https://www.pcsao.org/pdf/factbook/2019/StateOfOhioProfile.pdf.
7
Id.
8
ODJFS, Kinship Care Versus Foster Care (June 6, 2019), available at
https://fosterandadopt.jfs.ohio.gov/wps/portal/gov/ofc/kinship-care/resources-for-kinship-caregivers/kinship-vsfoster-care.
9
Id.
6

5
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Ohio increasingly relies on relative foster parents to care for children in foster care.
Between 2010 and 2018, the number of children in custody placed in approved kinship homes
increased by nearly 140%, and increased 47% from 2016 to 2018 alone.10 Yet Ohio, by virtue of
Defendants’ conduct, fails to adequately support these families as required. The association
representing Ohio’s county PCSA’s admits that, “[f]ew kinship families choose to become licensed
foster caregivers; as a result, they do not receive the financial benefits available to licensed foster
parents. Ohio provides little support for these kinship families who offer a temporary refuge for
children.”11
B.

Statutory Scheme for Foster Care Maintenance Payments

The federal Child Welfare Act (“the CWA”) specifies that “[e]ach State with a plan
approved under this part shall make foster care maintenance payments on behalf of each child who
has been removed from the home of a relative ... into foster care.” 42 U.S.C. § 672(a)(1) (emphasis
added).12 Ohio has a federally-approved State Plan (“State Plan”) under Title IV-E of the Social
Security Act, thus Ohio’s duty to make Foster Care Maintenance Payments on behalf of eligible

10

See PCSAO Factbook, supra note 6, at 6, available at https://www.pcsao.org/pdf/factbook/2019/Front.pdf.
Id. See also Final Recommendations of the Children Services Transformation Advisory Council, supra note 2, at
15.
12
Specifically, each State with an approved plan shall make such payments on behalf of each child who has been
removed from the home of a relative when:
11

(1) a court removes the child from his/her home due to dependency, neglect, or abuse, and makes
“a judicial determination to the effect that continuation in the home from which removed would be
contrary to the welfare of the child and that reasonable efforts” were made by the state agency to
prevent removal;
(2) the state agency maintains “placement and care responsibility” for the child post-removal until
a permanent living situation (“permanency”) is achieved;
(3) the state agency places the child with a “foster family home” that is either licensed or approved
by the state agency; and
(4) the child must qualify in his/her home of origin for AFDC (as in effect on July 16, 1996).
42 U.S.C. §672 (emphasis added).

6
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Relative Foster Children placed with approved Relative Foster Parents was judicially recognized
by the Sixth Circuit three years ago. D.O. v. Glisson, 847 F.3d 374 (6th Cir. 2017), cert. denied
138 S. Ct. 316 (2017). Foster Care Maintenance Payments are intended to cover the cost of
substitute care for dependent, neglected, and abused children, including the cost of providing food,
clothing, shelter, daily supervision, school supplies, a child’s personal incidentals, liability
insurance with respect to a child, and reasonable travel for a child’s visitation with family, or other
caretakers. 42 U.S.C. § 675(4)(A); see also Glisson, 847 F.3d at 377.
C.

Ohio’s Systemic Failure to Provide Plaintiffs and Class Members with Foster
Care Maintenance Payments in Accordance with Their Statutory Obligations

Defendants have failed, and continue to fail, to make the required Foster Care Maintenance
Payments to Plaintiff Relative Foster Parents (and RFP class members) on behalf of the Plaintiff
Foster Children (and RFC class members). (Compl. at 18 ¶ 38, ECF No. 1-1). Defendants’ pattern,
practice, custom, and/or policy of failing to make the mandatory Foster Care Maintenance
Payments to approved kinship caregivers is formalized in Ohio state policy. (Compl. at 18 ¶ 39,
ECF No. 1-1). Per ODJFS policy, licensed foster parents “receive a daily per diem rate for each
foster child placed in the home.”13 Licensed foster parents are also eligible to receive supplemental
difficulty of care reimbursement rates for children with special, exceptional, or intensive needs.
See Ohio Admin. Code 5101:2-47-18.
By contrast, approved relative foster homes are directed to apply for Ohio Works First
(“OWF”) benefits or other general public benefits programs. 14 The OWF child-only payment
provides $302 per month for one child and $412 per month for two children, with decreasing
support for each additional child. Such public benefits provide a fraction of the financial support

13
14

Kinship Care Versus Foster Care, supra note 8.
Id.

7

Case: 1:20-cv-00944-MRB Doc #: 21-1 Filed: 12/03/20 Page: 12 of 30 PAGEID #: 208

provided by the foster care maintenance payments given to licensed foster parents, which, although
they vary by county, can range from several hundred to several thousand dollars, depending on the
child’s needs. (See e.g., Compl. at 18-19 ¶ 40, ECF No. 1-1)
The policies of individual county offices are consistent with the state-wide policy of not
providing foster care maintenance payments to approved kinship caregivers, as evidenced by
information provided to kinship families. 15 Defendants’ admitted failure and refusal to make
Foster Care Maintenance Payments to Plaintiffs and members of the putative Plaintiff Classes is
acknowledged by the Defendants and has been widely publicized. Just this year, an article in the
January 19, 2020, edition of the Columbus Dispatch quoted the ODJFS: “The Ohio Department of
Job and Family Services said in an email Friday that it continues ‘to deliberate carefully on a plan
to comply with the Glisson ruling’ and is grateful for grandparents and other relatives who step up
to care for children in need.”16
Other news articles have similarly reported on Defendants’ ongoing failure to make these
mandatory payments to Plaintiffs and members of the proposed Plaintiff classes. 17 U.S. Senator
Sherrod Brown issued a press release on January 24, 2020, urging the Defendant Governor to make
the required foster care maintenance payments: “This week, U.S. Sen. Sherrod Brown (D-OH) is
urging Gov. DeWine to release court ordered funds made available for Ohio kinship caregivers by
the Sixth Circuit Court’s 2018 ruling in D.O. v. Glisson. The Court ruling made clear that

See e.g., Cuyahoga Cnty. Div. of Child. and Fam. Servs., “Cuyahoga County Continuum of Care Kinship, Foster
and Adoptive Families,” available at
http://www.jitcuyahoga.org/documents/2015ContinuumofCareforKinshipFosterandAdoptiveFamilies.pdf.
16
Compl. at 19 ¶ 41, ECF No. 1-1 (citing The Columbus Dispatch, “Ohio slow to comply with court order to pay
kinship caregivers” (Jan. 19, 2020), available at https://www.dispatch.com/news/20200119/ohio-slow-to-complywith-court-order-to-pay-kinship-caregivers).
17
Compl. at 19 ¶ 42, ECF No. 1-1 (citing The Columbia Dispatch, “Ohio to give relatives caring for kids more help”
(Oct. 25, 2019), available at https://www.dispatch.com/news/20191025/ohio-to-give-relatives-caring-for-kids-morehelp#:~:text=By%20Andrew%20WelshHuggins%20%2F%20The%20Associated%20Press%20Posted,removed%20from%20their%20homes%20amid%20t
he%20opioid%20crisis).
15

8
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‘approved’ kinship caregivers must receive the same payments as ‘licensed’ foster parents. It has
been three years since the court order and Ohio has yet to make these payments available to kinship
caregivers.” 18 The November 20, 2020, Final Recommendations of the Governor’s Children
Services Transformation Advisory Council, acknowledges the lack of financial support to kinship
foster families but fails to commit to or even recommend payment of required foster care
maintenance payment to approved kin.19
III.

FACTS APPLICABLE TO NAMED PLAINTIFFS
Here, Named Plaintiffs are eligible for foster care maintenance payments. (Compl. at 16-

17 ¶¶ 34-37, ECF No. 1-1). The ODJFS investigated and substantiated allegations of neglect and
abuse of all Named Plaintiff Relative Foster Children and determined that each of their health or
welfare or physical, mental, or emotional condition was subjected to or threatened with real and
substantial harm, and that there were no reasonable less drastic alternatives to removal, pursuant
to 42 U.S.C. §672(a)(2)(A)(ii). (Compl. at 16 ¶ 34, ECF No. 1-1); see also Declaration of Plaintiff
T.M. (“T.M. Decl.”), (Motion for Class Cert. Ex. A, ¶¶ 3-5); Declaration of Plaintiff D.R. (“D.R.
Decl.”), (Motion for Class Cert. Ex. B, ¶¶ 3-4); and Declaration of Plaintiff K.T. (“K.T. Decl.”),
(Motion for Class Cert. Ex. C, ¶ 3).20 ODJFS then physically removed the Named Plaintiff Relative
Foster Children from their homes, approved Named Plaintiff Relative Foster Parents as foster
family homes, and placed Named Plaintiff Foster Children in the approved Named Plaintiff

Compl. at 19 ¶ 42, ECF No. 1-1 (citing “Brown Urges DeWine to Follow Court Order to Make Funds Available
for Ohio Kinship Caregivers” (Jan. 24, 2020), available at
https://www.brown.senate.gov/newsroom/press/release/brown-urges-dewine-to-follow-court-order-to-make-fundsavailable-for-ohio-kinship-caregivers#:~:text=%E2%80%93%20This%20week%2C%20U.S.%20Sen.%20Sherrod%20Brown%20%28DOH%29,receive%20the%20same%20payments%20as%20%E2%80%9Clicensed%E2%80%9D%20foster%20paren
ts).
19
See supra note 2.
20
The Declarations of the Named Plaintiffs, Exhibits A-C to Plaintiffs’ Motion for Class Certification, are filed with
and subject to Plaintiffs’ Motion for Leave to File Under Seal to protect child confidentiality.
18

9
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Relative Foster Parents’ homes. Id.
Pursuant to 42 U.S.C. § 672(a)(2)(A)(ii), courts of appropriate jurisdiction found that
continuation of all Named Plaintiff Relative Foster Children in their homes would have been
contrary to their welfare, that reasonable efforts pursuant to 42 U.S.C. § 671(a)(15) had been made
for the children, and then ordered the Named Plaintiff Relative Foster Children to reside with their
approved Named Plaintiff Relative Foster Parents. Compl. at 17 ¶ 35, ECF No. 1-1; see also T.M.
Decl. at ¶ 6; D.R. Decl. at ¶ 5; K.T. Decl. at ¶¶ 5-7. The Courts’ authorization for the removal of
the Named Plaintiff Relative Foster Children from their parental homes triggered the placement
and care responsibility of the ODJFS and its county agents (county DFJS and county PCSA’s) for
the Named Plaintiff Relative Foster Children. See, e.g., Glisson, 847 F.3d at 381 (“…there is no
doubt that [Defendants] obtained responsibility for the children when the family court removed
them from their [parental] home.”).
As the state agency administering Ohio’s federally-approved State Plan, the ODJFS has
the “placement and care” responsibility of the Named Plaintiff Foster Children. 42 U.S.C. §
672(a)(2)(B)(i); see also Ohio Admin. Code 5101:2-47-13. The ODJFS, through its county ODJFS
offices or county PCSAs, investigated and substantiated allegations of neglect and abuse of all
Named Plaintiff Foster Children and determined that each of their health, welfare, or physical,
mental, or emotional condition was subjected to or threatened with real and substantial harm, and
that there were no reasonable less drastic alternatives to removal, pursuant to 42 U.S.C.
§672(a)(2)(A)(ii). ODJFS then physically removed the Named Plaintiff Foster Children from their
homes, and through its county ODJFS offices or county PCSAs, identified their Relative Foster
Parents and approved their homes as foster family homes pursuant to 42 U.S.C. § 672(c)(1)(A)(i),
placing Named Plaintiff Relative Foster Children with them. (Compl. at 16 ¶ 34, ECF No. 1-1).

10
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Pursuant to 42 U.S.C. § 672(a)(2)(A)(ii), Courts of appropriate jurisdiction found that
continuation of the Named Plaintiff Foster Children in their homes would have been contrary to
their welfare, that reasonable efforts pursuant to 42 U.S.C. § 671(a)(15) had been made for the
children and ordered the children into the custody of ODJFS through its county ODJFS offices or
county PCSAs. Named Plaintiff Foster Children remain in these relative placements and have not
been affirmatively and permanently discharged from the care and responsibility of ODJFS. See
Glisson, 847 F.3d at 382. ODJFS continues to provide ongoing supervision, family support, and
permanency planning services through its county offices, and retains legal responsibility for the
children’s care and placement. See Ohio Admin. Code 5101:2-47-13; Compl. at 10-12, 17 ¶¶ 1621, 35, ECF No. 1-1.
The Named Plaintiff Relative Foster Children also otherwise meet the federal eligibility
requirements to receive Foster Care Maintenance Payments for their benefit, including meeting
the AFDC income eligibility requirements. 42 U.S.C. § 672(a)(3); Compl. at 17 ¶ 36, ECF No. 11. As a result, the state of Ohio, through the ODJFS, which is under the Defendants’ supervision
and control, is required to make these Foster Care Maintenance Payments to Named Plaintiff
Relative Foster Parents on behalf of the eligible Named Plaintiff Relative Foster Children under
Ohio’s federally-approved state plan. 42 U.S.C. § 672(a)(1); Compl. at 17 ¶ 37, ECF No. 1-1. “It
isn’t optional.” Glisson, 847 F.3d at 379.
Named Plaintiff Foster Children remain under the care of their Relative Foster Parents. See
D.R. Decl. at ¶ 2; K.T. Decl. at ¶ 2; T.M. Decl. at ¶ 2. Foster Care Maintenance Payments on behalf
of, and for the benefit of, each Named Plaintiff Foster Child are thus required under federal law,
but have not been and are not being provided, causing irreparable injury to Plaintiffs.

11
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IV.

LEGAL STANDARD FOR PRELIMINARY INJUCTION
The standard for evaluating a request for preliminary injunctive relief under Rule 65 is

well-established in this Circuit. In addressing Plaintiffs’ Motion, the Court should consider and
balance the following factors: (1) the likelihood that Plaintiffs will succeed on the merits; (2)
whether Plaintiffs will suffer irreparable harm without the injunction; (3) the probability that
granting the injunction will cause substantial harm to others; and (4) whether issuing the injunction
will advance the public interest. Lorillard Tobacco Co. v. Amouri’s Grand Foods, Inc., 453 F.3d
377, 380 (6th Cir. 2006) (citing Six Clinic Holding Corp., II v. Cafcomp Sys., Inc., 119 F.3d 393,
399 (6th Cir. 1997)). These factors are “to be balanced and [are] not prerequisites that must be
satisfied…they are not meant to be rigid and unbending requirements.” McPherson v. Mich. High
Sch. Athletic Ass’n, 119 F.3d 453, 459 (6th Cir. 1997); In re DeLorean Motor Co., 755 F.2d 1223,
1229 (6th Cir. 1985). If the balance of the factors supports preliminary injunctive relief, the Court
should grant the request for preliminary injunction.21 Six Clinics Holding Corp., 119 F.3d at 400.
V.

THE BALANCE OF FACTORS WEIGH HEAVILY IN SUPPORT OF A
PRELIMINARY INJUNCTION IN THIS CASE
A.

Plaintiffs Have A High Likelihood of Success on the Merits.

To demonstrate that they are likely to succeed on the merits, Plaintiffs “must show more
than a mere possibility of success,” on the merits, “but need not prove [their] case in full.” Ne.
Ohio Coal. for Homeless, Local 1199 v. Husted, 696 F.3d 580, 591 (6th Cir. 2012) (internal
quotation marks omitted). “It is ordinarily sufficient if the plaintiff has raised questions going to
the merits so serious, substantial, difficult, and doubtful as to make them a fair ground for litigation

21

While the likelihood of success on the merits is virtually here, even where the Court is not certain that a plaintiff is
likely to succeed on the merits, a preliminary injunction is still appropriate where the plaintiff shows “serious questions
going to the merits and irreparable harm which decidedly outweighs any potential harm to the defendant,” DeLorean,
755 F.2d at 1229 (quoting Friendship Materials, Inc. v. Mich. Brick, Inc., 679 F.2d 100, 105 (6th Cir. 1982)), or “if
the merits present a sufficiently serious question to justify further investigation,” DeLorean, 755 F.2d at 1230.
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and thus for more deliberate investigation.” Id. Plaintiffs easily satisfy this standard.
1.

Plaintiffs have a well-established and enforceable right under Section 1983
and 42 U.S.C. Section 672 to Foster Care Maintenance Payments.

Title 42 U.S.C. § 1983 imposes liability on anyone who, acting under color of state law,
deprives a person “of any rights, privileges, or immunities secured by the Constitution and laws.”
This section authorizes suits to enforce individual rights under federal statutes as well as the
Constitution. Maine v. Thiboutot, 448 U.S. 1, 4 (1980); Glisson, 847 F.3d at 377.
In Glisson, the Sixth Circuit explicitly held that 42 U.S.C. §672 “creates a private right to
foster-care maintenance payments enforceable by a foster parent under 42 U.S.C. §1983.” Glisson,
847 F.3d at 378 (“the Act requires individual payments and focuses on the needs of specific
children” and “‘shall make’ language ‘unambiguously impose[s] a binding obligation on the
States.’”). As with the plaintiffs in Glisson, a relative foster parent and two relative children placed
with her, adult and child Plaintiffs in this case have an “individually enforceable right to foster
care maintenance payments” regardless of whether they are licensed or “approved” as kinship
placements. Id. at 383.
2.

There is no dispute that Defendants are failing to make Foster Care
Maintenance Payments to Plaintiffs.

Defendants have admittedly failed, and continue to fail, to make the required Foster Care
Maintenance Payments to Plaintiff Relative Foster Parents on behalf of the Plaintiff Relative Foster
Children. This is a pattern, practice, custom and/or policy that is formalized in Ohio state policy.
As noted above, per ODJFS policy, licensed foster parents “receive a daily per diem rate for each
foster child placed in the home.”22 Licensed foster parents are also eligible to receive supplemental
difficulty of care reimbursement rates for children with special, exceptional, or intensive needs.

22

Kinship Care Versus Foster Care, supra note 8.
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See Ohio Admin. Code 5101:2-47-18. By contrast, approved relative foster homes are directed to
apply for OWF benefits or other general public benefits programs, which provide a fraction of the
financial support provided by the foster care maintenance payments given to licensed foster
parents.23
The OWF child-only payment provides $302 per month for one child and $412 per month
for two children, with decreasing support for each additional child. Such public benefits provide a
fraction of the financial support provided by the Foster Care Maintenance Payments given to
licensed foster parents. For example, Named Plaintiff K.T. receives $302 per month in OWF
benefits to care for Named Plaintiff T.E. See K.T. Decl. ¶ 8. However, upon information and belief,
in Cuyahoga County where she resides, Foster Care Maintenance Payments provided to licensed
foster parents range from $615 to $2,371 per month per child, with even higher payments available
for children with special needs. (Compl. at 18-19 ¶ 40, ECF No. 1-1). Named Plaintiff T.M.
receives only $406 per month in OWF benefits, to care for both Named Plaintiffs H.C. and Y.C.
See T.M. Decl. ¶ 7. However, upon information and belief, in Hamilton County where she resides
the statutory Foster Care Maintenance Payments provided to licensed foster parents range from
$1,500 to $9,667 per month for two children, with even higher payments available for children
with special needs.24 (Compl. at 18-19 ¶ 40, ECF No. 1-1).
Defendants Mike DeWine, Governor of the State of Ohio, and Kimberly Hall, Director of
the OJDFS, are aware of the established law of this Circuit requiring these payments and have
been since 2017, yet Defendants’ failure to make the required Foster Care Maintenance Payments
and their violation of statutory obligation continues.

23
24

Id.
Id.
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3.

Plaintiffs have a “near certainty” of success on the merits.

Because Plaintiffs have a well-established and enforceable right to Foster Care
Maintenance Payments under the governing Sixth Circuit Glisson precedent, and Defendants
admittedly continue to refuse to make such payments, Plaintiffs have a high likelihood – indeed, a
near certainty – of success on the merits of their claims. Although district courts must balance each
of the factors, the Sixth Circuit has affirmed the issuance of a preliminary injunction based only
on the likelihood of success where the moving party had a “near certainty” of success on the merits
of its Contracts Clause claim. Mascio v. Pub. Emps. Retirement Sys. of Ohio, 160 F.3d 310, 315
(6th Cir. 1998). The Sixth Circuit has continued to place high significance on this first factor
outside of this context, even when it goes on to assess the remaining factors. See e.g., Tri-Cnty.
Wholesale Distribs., Inc. v. Wine Group, Inc., No. 10-4202, 2012 WL 2478357 (6th Cir. June 29,
2012). Given the near certainty of success on the merits in this case, the significance of this factor,
and the balancing of the remaining factors below, this Court should grant Plaintiffs’ request for a
preliminary injunction.
B.

Plaintiffs Will Suffer Irreparable Injury Unless Preliminary Injunctive Relief
Is Granted.

Plaintiffs also face a serious threat of irreparable harm if Defendants continue to enforce
Ohio’s policies and practices in violation of federal law. “A plaintiff’s harm from the denial of a
preliminary injunction is irreparable if it is not fully compensable by monetary damages.”
Overstreet v. Lexington-Fayette Urban Cnty. Gov’t, 305 F.3d 566, 578 (6th Cir. 2002) (citing
Basicomputer Corp. v. Scott, 973 F.2d 507, 511 (6th Cir. 1992)). Although there is a monetary
component to the harm that Plaintiffs have suffered and will continue to suffer as a result of
Defendants’ conduct, children’s needs are particularly immediate and can never be fully
compensated for by a delayed award of benefits that are specifically meant to meet current needs.
15
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The real injury here is one primarily experienced by children in their developmental years.
Providing Relative Foster Parents at some later date the Foster Care Maintenance Payments they
are entitled to for the children’s care will not retroactively improve the childhoods of Plaintiff
Relative Foster Children, nor will it retroactively account for the hardships faced by Plaintiff
Relative households as a result of the continued denial of such payments. The absence of Foster
Care Maintenance Payments means jeopardizing the ability of Plaintiff Relative Foster Families
to provide for, and Plaintiff Relative Foster Children to easily participate in, age-appropriate social,
scholastic, and enrichment activities, to have access to adequate food, clothing, shelter, or daily
supervision, and to visit with family, or other caretakers. These activities are critically necessary
for day-to-day living, development, and maintaining familial relationships and they prepare
children for life as adults. Indeed, this money increases family stability and increases the social
and educational opportunities available to and the wellbeing of foster children, as intended.
As acknowledged by Ohio’s county Public Children Services Agencies, “[k]inship
caregivers, often caring for their own children as well, struggle with additional childcare costs,
which can add up quickly.”25 Without a preliminary injunction, the continued denial of Foster Care
Maintenance Payments to Plaintiff Relative Foster Parents would deprive Plaintiff Relative Foster
Children of the benefits of kinship care, and also has the potential to render Plaintiff Relative
Foster Parents incapable of providing kinship care at all. This would mean Plaintiff Foster Children
would be unable to remain with people they know and trust, they would be subjected to even more
trauma from being removed from Plaintiff Relative Foster Parents’ homes, it would diminish
Plaintiff Foster Children’s ability to maintain their familial relationships, and it could lead to the
separation of siblings.26

25
26

See PCSAO Factbook, supra note 6, at 6.
Will Petrik, Support Ohio children by funding kinship care: children placed with relatives deserve more (Nov.
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The continued denial of Foster Care Maintenance Payments also has the potential to force
Plaintiff Relative Foster Parents to sacrifice their own health and well-being for the benefit of
Plaintiff Relative Foster Children. Kinship caregivers are often a more vulnerable population than
non-kinship foster parents.27 Among other things, kinship caregivers tend to be older than nonrelative foster parents. The older age of kinship caregivers is often accompanied by physical health
problems and/or they may already be in retirement and receiving fixed income. As such, the lack
of Foster Care Maintenance Payments has the potential to deprive Plaintiff Relative Foster
Families of the ability to adequately meet their heightened needs as well as those of their Plaintiff
Relative Foster Children.
The absence of Foster Care Maintenance payments could also require choosing between
providing adequate care to Plaintiff Relative Foster Children and falling behind on rent or
mortgage payments, or other sacrifices. The financial instability of kinship caregivers, combined
with further denial of Foster Care Maintenance Payments, only increases stress for kinship
families. All of these risks and challenges are well-established in the child welfare literature.28
The ODJFS itself recognizes these hardships, stating:
“Kinship caregivers may be unable to obtain public assistance to buy food and
clothing, to qualify and re-certify for public housing, to obtain medical care, or to
enroll the children under their care in school. Caregivers and the children they raise
may also experience serious emotional stress, in addition to their economic
problems. Many kinship caregivers are grandparents and other older individuals
2020) at 1-6, available at https://www.policymattersohio.org/files/research/11.18.2020-kinshipcare.pdf.
27
Christina McClurg Riehl & Tara Shuman, Children Placed in Kinship Care: Recommended Policy Changes to
Provide Adequate Support for Kinship Families, 39 CHILD.’S LEGAL RTS. J.1, 108 (2019), available at
https://www.childrenslegalrightsjournal.com/childrenslegalrightsjournal/volume_39_issue_1?pg=106#pg106.
28
See e.g. Riehl, supra note 27, at 101; Gary Burtless, Societal Benefits of the Shift to Kinship Foster Care and
Away from Congregate Care in Out-of-Home Placements of Endangered Children, The Brookings Institution (Jan.
10, 2020); Marc Winokur, Amy Holtan & Keri E. Batchelder, Kinship Care for the Safety, Permanency, and WellBeing of Children Removed from the Home for Maltreatment: A Systematic Review, 2 CAMPBELL SYSTEMATIC
REVS. (2014), available at https://onlinelibrary.wiley.com/doi/pdf/10.4073/csr.2014.2; Sonia M. Gipson Rankin,
Black Kinship Circles in the 21st Century: Survey of Recent Child Welfare Reforms and How it Impacts Black
Kinship Care Families, 12 WHITTIER J. CHILD. & FAM. ADVOC. 1 (2013), available at
https://digitalrepository.unm.edu/cgi/viewcontent.cgi?article=1659&context=law_facultyscholarship, attached
collectively hereto as Exhibit A.

17

Case: 1:20-cv-00944-MRB Doc #: 21-1 Filed: 12/03/20 Page: 22 of 30 PAGEID #: 218

who are unexpectedly raising a family for the second time. The stress of caring for
young children, accompanied by their own difficulties, can be overwhelming.
Additionally, many kinship caregivers are left to care for children who may be
dealing with issues resulting from the absence of their parents, prior abuse or
neglect, behavioral problems or mental health needs. Regardless of the
circumstances that have made these arrangements necessary, all kinship care
families share the same need for resources, information, and government and
community support.”29
These challenges are only exacerbated by the hardships and uncertainties caused by the
COVID-19 pandemic and its economic impact in Ohio. Families in Ohio are struggling, and those
caring for children are especially hard hit. The unemployment rate in Ohio remains at nearly double
pre-pandemic levels.30 Recent studies have documented that one in ten Ohioans currently do not
have enough to eat because of difficulty affording food.31 This is even higher for households caring
for children, with 13% reporting that children in their households are not getting enough to eat.
Nearly one in three Ohio families reported having difficulty paying household expenses.32 And, as
of October 2020, 16% of Ohioans reported not being caught up on rent. 33 National data indicates
that families with children are struggling even more than the general population, with a quarter of
all families with children nationally reporting they were behind on rent payments.34 As a Professor
of Economic Development at Ohio State University recently described, “People’s jobs and

29

Ohio Resource Guide for Relatives Caring for Children, supra note 1, at 6.
The unemployment rate in Ohio, which was at a low of 4.1% in January 2020 spiked when the COVID-19 pandemic
hit, rising to 17.6% in April 2020 and remaining at 8.4% as of September 2020. See e.g., US Bureau of Labor Statistics
data, “Unemployment Rate in Ohio,” available at https://fred.stlouisfed.org/series/OHUR.
31
Catherine Candisky, Thousands of Ohioans struggle to put food on table during pandemic, THE COLUMBUS
DISPATCH (Sept. 25, 2020), available at https://www.dispatch.com/story/news/2020/09/25/hunger-among-ohiofamilies-increasing-covid-19-pandemic-persists/3519850001/; Center on Budget and Policy Priorities, Tracking the
COVID-19 Recession’s Effects on Food, Housing, and Employment Hardships (Nov. 9, 2020), available at
https://www.cbpp.org/research/poverty-and-inequality/tracking-the-covid-19-recessions-effects-on-food-housingand.
32
Id.; see also Kammi K. Schmeer, et al., Ohio Families Struggle During COVID-19 Pandemic: Preliminary
Findings from the Crane Center COVID & Families Study, The Ohio State Univ. Crane Ctr. for Early Childhood
Rsch. and Pol’y (2020), at 7, Figure 3 (2020), available at https://crane.osu.edu/files/2020/08/2020_08-COVIDweb.pdf.
33
Id.
34
Id.
30
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incomes have disappeared, and they aren’t coming back until people’s threat of dying from the
virus dissipates.”35 Ohio families need financial support now more than ever.
With respect to the Named Plaintiffs themselves, Plaintiff T.M. cares for her granddaughter
H.C. and her grandson Y.C. See T.M. Decl. at ¶ 2. H.C. has significant needs and has been
diagnosed with ADHD, which is related to the trauma she experienced while in her mother’s home
where she was exposed to domestic violence. Id. at ¶ 8. The lack of Foster Care Maintenance
Payments is preventing T.M. from being able to provide certain things that would benefit H.C. For
example, H.C.’s therapist recommended that she be enrolled in swimming lessons as a remedy for
her trauma and a way to address her ADHD. Id. However, due to the lack of Foster Care
Maintenance Payments, T.M. cannot afford swimming lessons. Id. H.C. is also being denied the
opportunity to participate in other social activities that would help her develop, such as gymnastics,
because T.M. cannot afford them absent the Foster Care Maintenance Payments. Id. Moreover,
due to the lack of Foster Care Maintenance Payments, T.M. is unable to move into a larger, more
suitably-sized home. Id. COVID-19 has only added to this family’s financial difficulties, as T.M.’s
hours and income were reduced do to the pandemic. Id. at ¶ 9.
Similarly, Plaintiff K.T. cares for her sister’s son, T.E. Due to T.E.’s small birth size and
T.E. having been born with drugs in his system, T.E. is at high risk of early onset developmental
delays and educational inabilities. See K.T. Decl. at ¶ 9. Due to his exposure to drugs, T.E. will
need many follow up medical appointments. Id. The lack of Foster Care Maintenance Payments is
likely to jeopardize T.E.’s access to necessary developmental therapies and educational support.
Id. The lack of Foster Care Maintenance Payments also has impeded the ability to find necessary

35

Michele Conlin, The great divergence: U.S. COVID-19 economy has delivered luxury houses for some, evictions
for others, Reuters.com (Oct. 31, 2020), available at https://www.reuters.com/article/uk-health-coronavirus-usainequality-ins/the-great-divergence-u-s-covid-19-economy-has-delivered-luxury-houses-for-some-evictions-forothers-idINKBN27G0H9.

19

Case: 1:20-cv-00944-MRB Doc #: 21-1 Filed: 12/03/20 Page: 24 of 30 PAGEID #: 220

childcare for T.E. due to the cost of childcare as compared to the income K.T. and T.T. receive.
Finally, D.R. cares for her granddaughter, B.F., who has special needs. D.R. Decl. at ¶¶ 210. B.F. often trips and falls and has speech delays. Id. at ¶ 10. B.F. has appointments with a
behavior specialist, as well as a physical therapy consultant. Id. Due to the lack of Foster Care
Maintenance Payments, D.R. is unable to afford many of the extracurricular activities that would
benefit B.F., such as swimming lessons or gymnastics. Id.
More generally, Defendants’ ongoing failure to pay required Foster Care Maintenance
Payments is disproportionately violating the rights of, and irreparably harming, Black relative
foster children and their relative foster parents. In Ohio children of color and specifically Black
children, are disproportionately removed from their homes and placed in foster care, as compared
to White/Caucasian children. Though African Americans represent only 12% of Ohio’s total
population, they account for 30% of children in foster care custody.36 Black children also make up
24% of the children placed in kinship homes.37 Indeed, Defendants recently admitted that there are
“inequities and disproportionality for children and families of color” in Ohio’s child welfare
system.38 Accordingly, the burden of unpaid Foster Care Maintenance Payments falls particularly
heavily on Black relative foster families who have the lowest levels of annual income.39
Notably, as recently as November 2020, Defendants plainly admit that children in kinship
placements are more stable, require less time in state custody, experience less trauma and have
deeper family connections. Defendants further admit the need for more kinship homes, the

36

See PCSAO Factbook, supra note 6.
Compl. at 21-22 ¶ 46, ECF No. 1-1. See also generally data available from the federal Adoption and Foster Care
Analysis and Reporting System (AFCARS) child welfare data, available at https://www.acf.hhs.gov/cb/researchdata-technology/statistics-research/afcars.
38
See Final Recommendations of the Children Services Transformation Advisory Council, supra note 2, at 15. The
report documents that Black children are “2.2 times more likely to be referred to children services,” “2.8 times more
likely to have a report screened in for investigation,” and “3 times more likely to enter out-of-home care.” Id. at 11.
39
Riehl, supra note 27, at 109.
37
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inadequate financial support of kinship foster families, and the disproportionality of Black children
in the foster care system.40
C.

The Threat of Irreparable Harm to Plaintiffs Overwhelmingly Outweighs
Any Possible Injury to Defendants.

In stark contrast to the threat of severe irreparable harm Plaintiffs will suffer if immediate
relief is not granted and Defendants are allowed to continue to violate their 42 U.S.C. § 672
obligations, Defendants will suffer no harm from an injunction during the pendency of this
litigation. By granting a preliminary injunction, the Court is merely forcing Defendants to comply
with their existing statutory obligations, as clearly recognized by the Sixth Circuit in Glisson over
three years ago. Thus, the threat of irreparable harm to Plaintiffs overwhelmingly outweighs the
lack of injury to Defendants.
D.

The Requested Injunctive Relief Serves the Public Interest.

Granting a preliminary injunction in this case also serves the public interest. First, the
economic hardships faced by Ohio families, including Ohio relative foster parents and the relative
foster children they care for, in the wake of the COVID-19 pandemic and its economic impact in
Ohio is substantial. (Compl. at 20-21 ¶ 44-45, ECF No. 1-1.) The unemployment rate in Ohio
remains nearly double pre-pandemic levels. (Compl. at 20-21 ¶ 44, ECF No. 1-1) The provision
of required Foster Care Maintenance Payments will help alleviate these hardships during this
immensely difficult time.
Second, the failure to pay relative foster parents the required Foster Care Maintenance
Payments places further stress on a child welfare system already overburdened by a shortage of
foster parents. Ohio’s association of county Public Children Services Agencies has found that

40 See, supra note 2, at 15.
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“Ohio’s children services system is in serious crisis.” 41 Because of the increasing number of
children in care, and insufficient family homes, “[t]oo many children are being placed in residential
facilities, often out-of-state; and too many children are being placed in foster homes that are far
from their families.”42 Defendants’ compliance with their legal obligation to provide additional
support for relative foster parents also provides needed support for the overburdened child welfare
system, which is plainly in the public interest.
Third, the relief requested will provide critical assistance and opportunities to some of
Ohio’s most vulnerable citizens, especially to children of color and Black children who are
disproportionately removed from their homes and placed in foster care, and to their relative foster
families. Addressing such racial and socio-economic inequities is undeniably in the public interest.
VI.

Plaintiffs Should Not Be Required to Post Bond.
Rule 65(c) requires courts to expressly consider whether to order a party requesting a

preliminary injunction to post security for costs and damages suffered by a defendant who is
wrongfully enjoined. Fed. R. Civ. Proc. 65(c); Moltan Co. v. Eagle – Picher Indus., Inc., 55 F.3d
1171, 1176 (6th Cir. 1996). Although the Court must expressly consider whether to require a bond,
the Court may choose to set no bond. Id. The Court need not – and should not – require a bond
where, as here, Plaintiffs consist of indigent children and their kin caregivers who are already
suffering extreme financial hardship.43

41

See PCSAO Factbook, supra note 6, at 1, 9.
Id.
43
See e.g. Bass v. Richardson, 338 F. Supp. 478, 490 (S.D.N.Y. 1971) (“[i]t is clear to us that indigents, suing
individually or as class plaintiffs, ordinarily should not be required to post a bond under Rule 65(c)”); see also Brantley
v. Maxwell-Jolly, 656 F. Supp. 2d 1161 (N.D. Cal. 2009) (A district court has the discretion to dispense with the
preliminary-injunction security requirement when giving security would effectively deny access to judicial review
and, thus, the court may waive the requirement when plaintiffs are indigent.); Brown v. Callahan, 979 F. Supp. 1357
(D. Kan. 1997) (The district court would not require the posting of a security bond by plaintiff who was granted a
preliminary injunction ordering the Social Security Administration (SSA) to make back payments of Social Security
Disability Insurance; there was not a likelihood of harm to the SSA stemming from a wrongfully issued injunction
given the limited scope of the preliminary injunction, and the fact that plaintiff was proceeding in forma pauper
42
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Additionally, the Court should refuse to require Plaintiffs to post security because
Plaintiffs’ strong likelihood of success on the merits minimizes the risks to Defendants. See id.;
see also Total Quality Logistics, LLC v. OTC Logistics LLC, No. 19-cv-151, 2019 WL 1300223,
at *5 (S.D. Ohio Mar. 21, 2019), appeal dismissed, No. 19-3258, 2019 WL 4668495 (6th Cir. May
13, 2019).
Finally, the Court need not require a bond because of the lack of any harm to Defendants.
The preliminary injunction would merely require Defendants to meet their existing legal
obligations under federal law, as recognized by this Circuit. When there is no evidence that an
injunction will harm the defendant, courts typically exercise their discretion to deny a bond. See
Walnut Priv. Equity Fund, L.P. v. Argo Tea, Inc., No. 11-cv-770, 2011 WL 6013000, at *11 (S.D.
Ohio Dec. 2, 2011) (denying defendant’s request that plaintiff post a bond for a temporary
restraining order because “Defendants have not presently produced any evidence showing actual
harm”); Koorsen Fire & Sec., Inc. v. Westerfield, No. 1:16-cv-845, 2018 WL 3549850, at *11
(S.D. Ohio May 22, 2018) (citing cases and not requiring bond where no evidence of harm to
Defendants).
VII.

Conclusion
For the foregoing reasons, Plaintiffs respectfully request that the Court grant their Motion

for preliminary injunctive relief pursuant to Fed. R. Civ. P. 65(a) and issue an order enjoining
Defendants from continuing their refusal to provide statutorily mandated Foster Care Maintenance
Payments to Plaintiffs, until such time as this Court has heard this case on its merits and entered
final judgment, together with such other or different relief this Court may deem just and proper
under these circumstances.

suggested that he would be unable to provide security).
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
Electronically filed
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

H.C. and Y.C., minors by their Next
Friend, T.M., et al.
Plaintiffs,
v.
MIKE DeWINE, et al.
Defendants.

Case No. 1:20-cv-00944
Judge Barrett

PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION
Pursuant to Rule 65 of the Federal Rules of Civil Procedure, Plaintiffs in this action—
Plaintiff Relative Foster Children (and RFC Class members) and Plaintiff Relative Foster Parents
(and RFP Class members)—by undersigned counsel, respectfully move this Court for a
preliminary injunction enjoining Defendants from continuing to withhold from Plaintiffs
statutorily mandated Foster Care Maintenance Payments to which Plaintiffs are entitled to receive
in accordance with 42 U.S.C. § 672(a)(1) and D.O. v. Glisson, 847 F.3d 374 (6th Cir. 2017), cert.
denied 138 S. Ct. 316 (2017).
In support of their Motion for Preliminary Injunction, Plaintiffs respectfully submit and
incorporate by reference the accompanying memorandum of points and authorities and exhibits
thereto.
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DATED: December 3, 2020
Respectfully submitted,

By: /s/ Jay R. Langenbahn (# 0009460)
Jay R. Langenbahn
LINDHORST & DREIDAME, CO., L.P.A
Trial Attorney for Plaintiffs
312 Walnut Street Suite 3100
Cincinnati, OH 45202
513-421-6630
jlangenbahn@lindhorstlaw.com
/s/ Richard F. Dawahare. Ky. Bar #17273
Richard F. Dawahare**
RICHARD F. DAWAHARE, ESQ.
3948 Palomar Blvd.
Lexington, Kentucky 40513
859-608-0200
rfdr@msn.com
/s/ Eric Thompson
Eric Thompson**
Ira Lustbader**
Stephanie Persson**
CHILDREN'S RIGHTS
88 Pine Street, Suite 800
New York, NY 10005
212-683-2210
ethompson@childrensrights.org
ilustbader@childrensrights.org
spersson@childrensrights.org
/s/ Daniel Turinsky
Daniel Turinsky**
Jonathan M. Kinney**
DLA PIPER LLP (US)
1251 Avenue of the Americas, 27th Floor
New York, NY 10020-1104
212-335-4500
daniel.turinsky@us.dlapiper.com
jonathan.kinney@us.dlapiper.com
/s/ Erik J. Frick
Erik J. Frick**
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DLA PIPER LLP (US)
33 Arch Street, 26th Floor
Boston, MA 02110-1447
617-406-6000
erik.frick@us.dlapiper.com
/s/ Julie A. Gryce
Julie A. Gryce**
DLA PIPER LLP (US)
401 B Street, Suite 1700
San Diego, CA 92101-4297
619-699-2700
julie.gryce@us.dlapiper.com
**Pro hac vice application pending
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that on December 3, 2020, I electronically transmitted the attached
document to the Clerk’s Office using the CM/ECF System for filing and also served a copy of
the attached on Defendants at the addresses listed below:
MIKE DeWINE,
Office of the Governor
77 South High Street, 30th Floor,
Columbus, Ohio 43215
Also served on:
Mike DeWine, Governor of the State of Ohio
c/o Dave Yost, Ohio Attorney General
30 East Broad Street, 4th Floor,
Columbus, Ohio 43215

KIMBERLY HALL,
Director of the Ohio Department of Jobs and
Family Services,
The Ohio Department of Job & Family Services
30 East Broad Street, 31st Floor
Columbus, Ohio 43215-3414
Also served on:
Kimberly Hall, Director of the Ohio Department
Of Jobs and Family Services
c/o Dave Yost, Ohio Attorney General
30 East Broad Street, 14th Floor,
Columbus, Ohio 43215

/s/ Jay R. Langenbahn
Jay R. Langenbahn
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
Electronically filed
H.C. and Y.C., minors by their Next
Friend, T.M., et al.
Plaintiffs,
v.
MIKE DeWINE, et al.
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 1:20-cv-00944
Judge Barrett

PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION AND MEMORANDUM IN
SUPPORT
The Plaintiff Relative Foster Children, by their Next Friends, who are also Plaintiff
Relative Foster Parents, by and through their attorneys, respectfully move the Court for an Order
certifying this proceeding as a class action pursuant to Rule 23(a) and Rule 23(b)(2) of the Federal
Rules of Civil Procedure. Plaintiffs also request an Order appointing the undersigned counsel to
represent the certified classes pursuant to Rule 23(g).
I. INTRODUCTION
Plaintiffs have brought this action to enforce the federal Foster Care Maintenance
Payments Program, 42 U.S.C. § 672, which requires Defendant Ohio officials to make established
Foster Care Maintenance Payments to approved Relative Foster Parents on behalf of eligible
Relative Foster Children placed with those approved relatives. Despite this clear legal requirement,
including controlling precedent in this Circuit, see D.O. v. Glisson, 847 F.3d 374 (6th Cir. 2017),
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cert. denied, 138 S. Ct. 316 (2017), Defendants maintain a policy, pattern, custom and/or practice
of not making these required payments. Plaintiffs bring this class action for declaratory and
prospective injunctive relief only, pursuant to 42 U.S.C. § 1983 and Fed. R. Civ. P. 23(a) and
23(b)(2), to redress Defendants’ violation of federal statutory law on their own behalf and for all
similarly situated Class members who number in the thousands throughout the state of Ohio.
Thus, Plaintiffs respectfully move the Court to certify two representative Classes as
follows:
(1) A Relative Foster Child Class (the “RFC Class”) defined as: “All Ohio children who are
now, or will be in the future, temporarily in out of home foster care in dependency, neglect,
and abuse cases pursuant to Ohio Rev. Code 2151.31 and Ohio Admin. Code 5101:2-4713, placed in the home of a relative approved by ODJFS, and who are otherwise eligible
for Foster Care Maintenance Payments under Title IV-E of the Social Security Act.”1
(2) A Relative Foster Parent Class (the “RFP Class”) defined as: “All relative foster caregivers
in Ohio who are now, or will be, approved by the ODJFS to provide temporary substitute
care to members of the RFC Class.”
II. THE COURT SHOULD CERTIFY A RELATIVE FOSTER CHILD CLASS AND A
RELATIVE FOSTER PARENT CLASS
A.

The Legal Standard for Class Certification
To obtain certification, Plaintiffs must demonstrate that:
(1) their class is so numerous that joinder of all members is impractical;
(2) there are questions of law or fact common to the class;

1 The RFC Class definition proposed here has been slightly modified for clarity from the Class Complaint
submission. See Plaintiff’s Class Action Complaint for Declaratory and Injunctive Relief, ECF No. 1-1, at 22 ¶ 48.

2

Case: 1:20-cv-00944-MRB Doc #: 19 Filed: 12/03/20 Page: 3 of 17 PAGEID #: 157

(3) the claims or defenses of the representative parties are typical of the claims or defenses
of the class; and
(4) the representative parties will fairly and adequately protect the interests of the class.
Fed. R. Civ. P. 23(a).
In addition, a party seeking certification must satisfy one of the sub-sections of Rule
23(b)—in this case, Rule 23(b)(2), which requires that “the party opposing the class has acted or
refused to act on grounds that apply generally to the class, so that final injunctive relief or
corresponding declaratory relief is appropriate respecting the class as a whole.” Fed. R. Civ. P.
23(b)(2).
The party seeking certification must demonstrate compliance with the Rule, and satisfy
the trial court’s “rigorous analysis” as to whether the Rule 23 prerequisites have been met. WalMart Stores, Inc. v. Dukes, 564 U.S. 338, 351-52 (2011).2 Inquiries into the merits of a case at the
class certification stage, however, are only appropriate to the extent that they are relevant to the
Rule 23 prerequisites. Amgen Inc. v. Conn. Ret. Plans and Tr. Funds, 568 U.S. 455, 465-66 (2013).
“[I]t is not always necessary . . . to probe behind the pleadings before coming to rest on the
certification question [] because sometimes there may be no disputed factual and legal issues that
strongly influence the wisdom of class treatment.” Gooch v. Life Inv’rs Ins. Co. of Am., 672 F.3d
402, 417 (6th Cir. 2012) (internal quotation marks and citations omitted). As set forth below, class
certification is amply supported on the pleadings and the arguments, citations, and materials

2 As set forth fully herein, the “rigorous analysis” standard under Wal-Mart can be amply satisfied in this action
through the Plaintiffs’ Class Action Complaint and the facts asserted and presented with this Motion. See generally
Adoptive Family #1, et al. v. Warren Cnty., Ohio/Warren Cnty. Bd. of Comm’rs, 2019 WL 970944, *12 (S.D. Ohio
Feb. 28, 2019) (certifying under the rigorous analysis standard a class of “[a]ll current and potential adoptive parents
and their adopted children who are eligible to receive subsidies under Title IV-E of the Adoption Assistance and
Child Welfare Act who fall under the jurisdiction of Defendant Warren County, Ohio and/or Warren County Public
Children’s Services Association”).

3
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attached with this Motion.
B.

Plaintiffs Satisfy the Numerosity Requirement
“There is no strict numerical test for determining numerosity. However, the sheer number

of potential litigants in a class, especially if it is more than several hundred, can be the only factor
needed to satisfy [numerosity]. Only a reasonable estimate or some evidence of the number of
class members is required.” Adoptive Family #1, et al. v. Warren Cty., Ohio/Warren Cty. Bd. of
Comm’rs, 2019 WL 970944, at *6 (S.D. Ohio Feb. 28, 2019) (internal quotation marks and
citations omitted). Additionally, where, as here, the proposed class is “transient and fluctuating in
nature” it “makes joinder impracticable.” Hiatt v. Cty. of Adams, Ohio, 155 F.R.D. 605, 608 (S.D.
Ohio 1994). “The fact that membership of the class may change over time in no way qualifies or
undermines the identity of the class for purposes of Rule 23.” Glover v. Johnson, 85 F.R.D. 1, 3
(E.D. Mich. 1977).
(1) The RFC Class
The RFC Class is sufficiently numerous, transient, and fluctuating in nature to make
joinder impractical. As of July 1, 2018, there were 4,141 Ohio foster children removed from their
homes and placed with an approved relative caregiver.3 In addition to the sheer number of such
children, they perforce are constantly entering and exiting the State’s temporary out-of-home care
and placement with relatives, while also being subject to moves among different homes and other
placements by ODJFS. See Ohio Admin. Code 5101:2-42-05.
These factors make joinder entirely impractical.
(2) The RFP Class

3 See Pub. Children Servs. Ass’n of Ohio, PCSAO Factbook, 14th Edition (2019), available at
https://www.pcsao.org/pdf/factbook/2019/StateOfOhioProfile.pdf.
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Similarly, the RFP Class is sufficiently numerous to make joinder impractical. As noted
above, as of July 1, 2018, there were 4,141 Ohio foster children removed from their homes and
placed with an approved relative caregiver, meaning that Relative Foster Parent caregivers number
in the thousands.4 Upon information and belief, a substantially similar number of RFP Class
members exists today. The fluid and inherently transitory nature of the child welfare system and
the placement of children with relative foster parents makes joinder here all the more impractical.
C.

Plaintiffs Satisfy the Commonality Requirement
Commonality is satisfied where Plaintiffs’ claims depend on at least one “common

contention” that is “capable of classwide resolution – which means that determination of its truth
or falsity will resolve an issue that is central to the validity of each one of the claims in one stroke.”
Wal-Mart, 564 U.S. at 350; In re Whirlpool Corp. Front-Loading Washer Prod. Liab. Litig., 722
F.3d 838, 852 (6th Cir. 2013). The commonality inquiry properly focuses on “the capacity of a
class-wide proceeding to generate common answers apt to drive the resolution of the litigation”
Wal-Mart, 564 U.S. at 350 (citation omitted, emphasis in original). “‘The commonality test is
qualitative rather than quantitative in that there need be only a single issue common to all members
of the class.’” Adoptive Family #1, 2019 WL 970944, at *7 (quoting In re Am. Med. Sys., Inc., 75
F.3d 1069, 1080 (6th Cir. 1996)) (“Class relief is peculiarly appropriate when the issues involved
are common to the class as a whole and when they turn on questions of law applicable in the same
manner to each member of the class. For in such cases, the class-action device saves the resources
of both the courts and the parties by permitting an issue potentially affecting every class member
to be litigated in an economical fashion under Rule 23.” (internal quotation marks and citations

4 Id.
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omitted)).
“[T]he named plaintiff’s claims do not have to be identical to the claims and defenses of
the other members of the putative class or involve the same facts or law, provided there is a
common element of fact or law.” Cmty. Refugee & Immig. Servs. v. Registrar, Ohio Bureau of
Motor Vehicles, 334 F.R.D. 493, 504 (S.D. Ohio 2020) (citing Beattie v. CenturyTel, Inc., 511
F.3d 554, 561 (6th Cir. 6007)).
(1) The RFC Class
The questions of fact and law raised by the Named Plaintiff Relative Foster Children’s
claims are narrow and common to members of the RFC Class whom they seek to represent. Each
Named Plaintiff Relative Foster Child and putative RFC Class member relies on the ODJFS,
county ODJFS offices, or county Children’s Services offices for placement, and is subject to the
same statewide systemic failure to provide required Foster Care Maintenance Payments for their
adequate safety and well-being.5 Upon information and belief, Defendants are not providing any
approved, non-licensed kin, who are caring for IV-E eligible children, a Foster Care Maintenance
Payment.6 See Plaintiff’s Class Action Complaint for Declaratory and Injunctive Relief

5 42 U.S.C. § 672 states: “Each State with a plan approved under this part shall make foster care maintenance
payments on behalf of each child who has been removed from the home of a relative” and other conditions are met.
“‘Foster-care maintenance payments’ are ‘payments to cover the cost of (and the cost of providing) food, clothing,
shelter, daily supervision, school supplies, a child’s personal incidentals, liability insurance with respect to a child,
and reasonable travel to the child’s home for visitation.’” State ex rel. Cincinnati Enquirer v. Jones-Kelley, 118 Ohio
St. 3d 81, 85 (2008) (quoting 42 U.S.C. § 675(4)(A)); see also Ohio Rev. Code 5101.141(B) (“the department of job
and family services shall act as the single state agency to administer federal payments for foster care and adoption
assistance made pursuant to Title IV-E”); Ohio Rev. Code 5101.141(C)(1)(a) (“the county, on behalf of each child
eligible for foster care maintenance payments under Title IV-E, shall make payments to cover the cost of providing .
. . food, clothing, shelter, daily supervision, and school supplies . . . personal incidentals . . . travel to the child’s
home for visitation”).
6 See, e.g., ODJFS, Kinship Care Versus Foster Care (June 06, 2019), available at
https://fosterandadopt.jfs.ohio.gov/wps/portal/gov/ofc/kinship-care/resources-for-kinship-caregivers/kinship-vsfoster-care; Cuyahoga County Division of Children and Family Services, Cuyahoga County Continuum of Care
Kinship, Foster and Adoptive Families, available at
http://www.jitcuyahoga.org/documents/2015ContinuumofCareforKinshipFosterandAdoptiveFamilies.pdf.

6
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(“Compl.”), ECF No. 1-1, at 10-13 ¶¶ 16-24; see also Declaration of Plaintiff T.M. (“T.M. Decl.”)
¶ 7, Ex. A; Declaration of Plaintiff D.R. (“D.R. Decl.”) ¶ 6, Ex. B; and Declaration of Plaintiff
K.T. (“K.T. Decl.”) ¶ 8, Ex. C.7
The common questions of fact shared by the Named Plaintiff Relative Foster Children and
the members of the RFC Class include whether Defendants have a policy, pattern, custom and/or
practice of failing to provide required Foster Care Maintenance Payments to eligible children
placed with approved relatives. (Compl. at 18-20, 23 ¶¶ 38-42, 51).
The common questions of law shared by the Named Plaintiff children and the members of
the RFC Class include whether Defendants’ failure to make required Foster Care Maintenance
Payments to eligible children placed with approved relatives violates their federal statutory rights
pursuant to 42 U.S.C. § 672. (Compl. at 16-17, 23 ¶¶ 33-37, 52).
(2) The RFP Class
The questions of fact and law raised by the Named Plaintiff Relative Foster Parents’ claims
are narrow and common to members of the RFP Class whom they seek to represent. Each Named
Plaintiff Relative Foster Parent and putative RFP Class member relies on the ODJFS for approval
and placement of their Relative Foster Children in their home and is subject to the same systemic
failure to provide required Foster Care Maintenance Payments for the children’s adequate safety
and well-being. Upon information and belief, Defendants are not providing any approved, nonlicensed kin, who are caring for IV-E eligible children, a Foster Care Maintenance Payment as
required by federal law.8 See Compl. at 10-13 ¶¶ 16-24; see also T.M. Decl. ¶ 7; D.R. Decl. ¶ 6;
and K.T. Decl. ¶ 8.

7

Exhibits A-C are being filed separately with Plaintiffs' Motion For Leave to File Under Seal to protect child
confidentiality.
8 See supra note 6.
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The common questions of fact shared by the Named Plaintiff Relative Foster Parents and
the members of the RFP Class include whether Defendants have a policy, pattern, custom and/or
practice of failing to provide required Foster Care Maintenance Payments to approved relatives
for eligible children placed with them. (Compl. at 18-20, 23 ¶¶ 38-42, 51).
The common questions of law shared by the Named Plaintiff Relative Foster Parents and
the members of the RFP Class include whether Defendants’ failure to make Foster Care
Maintenance Payments to approved relatives for eligible children placed with them violates their
federal statutory rights pursuant to 42 U.S.C. § 672. (Compl. at 16-17, 23 ¶¶ 33-37, 52).
D.

The Claims of the Named Plaintiffs Are Typical
“Rule 23(a)(3) requires that the claims or defenses of the representative parties [be] typical

of the claims or defenses of the class.” Adoptive Family #1, 2019 WL 970944, at *9 (citation
omitted). “A claim is typical if ‘it arises from the same event or practice or course of conduct that
gives rise to the claims of other class members, and if his or her claims are based on the same
legal theory.’” Id. (quoting In re American Med. Sys., 75 F.3d at 1082). “The typicality
prerequisite ‘determines whether a sufficient relationship exists between the injury to the named
plaintiff and the conduct affecting the class, so that the court may properly attribute a collective
nature to the challenged conduct.’” Id. (quoting In re American Med. Sys., 75 F.3d at 1082).
“Factual variations in the individual claims will not normally preclude class certification if the
claim arises from the same event or course of conduct as the class claims, and gives rise to the
same legal or remedial theory.” Swigart v. Fifth Third Bank, 288 F.R.D. 177, 185 (S.D. Ohio
2012) (internal quotation marks and citation omitted). “‘The premise of the typicality requirement
is simply stated: as goes the claim of the named plaintiff, so go the claims of the class.’” Adoptive
Family #1, 2019 WL 970944, at *9 (quoting Sprague v. General Motors Corp., 133 F.3d 388, 399
8
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(6th Cir. 1998)).
The typicality requirement is easily met where, as here, the putative class challenges a
policy or practice that is generally applicable to all members of a class. See Cmty. Refugee &
Immigr. Servs., 334 F.R.D. 493, 505 (S.D. Ohio 2020) (typicality satisfied where class members’
claims arose “from the same unlawful conduct” – defendant’s policy that was consistent as to all
class members – and the same legal theory); Adoptive Family #1, 2019 WL 970944, at *10
(typicality satisfied where “Plaintiffs challenge[d] the process used by Warren County in
negotiating adoption assistance subsidies and will be subjected to the very same process at each
renegotiation of such subsidies.”)
All Plaintiffs are challenging Defendants’ policy, pattern, custom and/or practice of not
providing required Foster Care Maintenance Payments to Relative Foster Parents on behalf of
eligible Relative Foster Children. Defendants’ policy applies equally and consistently to the
Named Plaintiffs as well as the members of the respective classes they seek to represent, and the
Named Plaintiffs’ claims are based on the same legal theory as supports class members’ claims.
Both the Named Plaintiff Relative Foster Children’s claims and those of the Named Plaintiff
Relative Foster Parents are typical of those of members of the corresponding putative classes as
they are all subject to the same contested state policy and practice. (Compl. at 23, 25 ¶¶ 50, 59).
E.

The Named Plaintiffs Will Adequately Represent the Classes
The “representative parties will [also] fairly and adequately protect the interests” of each

of the classes that Plaintiffs seek to certify. Fed. R. Civ. P. 23(a)(4). “The Sixth Circuit has
“articulated two criteria for determining adequacy of representation: 1) the representative[s] must
have common interests with unnamed members of the class, and 2) it must appear that the
representatives will vigorously prosecute the interests of the class through qualified counsel.”
9
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Adoptive Family #1, 2019 WL 970944, at *11 (citing In re Am. Med. Sys., 75 F.3d at 1083)
(internal quotation marks omitted). “The adequate representation requirement overlaps with the
typicality requirement . . . .” Id. (internal quotation marks and citation omitted). “[I]n assessing
the adequacy of class representation, the Court considers ‘whether class counsel are qualified,
experienced and generally able to conduct the litigation’ and ‘whether the class members have
interests that are not antagonistic to one another.’” Id. (quoting Vassalle v. Midland Funding LLC,
708 F.3d 747, 757 (6th Cir. 2013)).
(1) The RFC Class
The Named Plaintiff Relative Foster Children will fairly and adequately protect the
interests of the RFC Class. Plaintiffs’ counsel know of no conflicts between or among the Named
Plaintiff Relative Foster Children or any members of the RFC Class.9 Each Named Plaintiff
Relative Foster Child appears by a Next Friend, who is also a Named Plaintiff Relative Foster
Parent. See Ex. A-C. As their Relative Foster Parents, each Next Friend has sufficient knowledge
of the children’s situation to fairly and adequately represent the children’s interests in this litigation
as well as those of the RFC Class. Complete unity of interest exists among Plaintiffs with respect
to the claims and relief of the RFC Class. (Compl. at 24 ¶ 54).
(2) The RFP Class
The Named Plaintiff Relative Foster Parents will fairly and adequately protect the interests
of the RFP Class. Plaintiffs’ counsel know of no conflicts between or among the Named Plaintiff
Relative Foster Parents or any members of the RFP Class.10 Each Named Plaintiff Relative Foster
Parent in the RFP Class is an approved Relative Foster Parent with an eligible child in the RFC

9

See Langenbahn Declaration, Ex. D, Dawahare Declaration, Ex. E, Lustbader Declaration, Ex. F, Turinsky
Declaration, Ex. G.
10
Id.
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class placed with them, and has sufficient knowledge of their situation to fairly and adequately
represent the children’s and the RFC Class’s interests in this litigation as well as their own and
those of the RFP Class. See Ex. A-C. Again, complete unity of interest exists among Plaintiffs
with respect to the claims and relief of the RFP Class. (Compl. at 24 ¶ 55).
F.

Plaintiffs Satisfy Rule 23(b)(2)
Rule 23(b)(2) requires that “the party opposing the class has acted or refused to act on

grounds that apply generally to the class, so the final injunctive relief or corresponding declaratory
relief is appropriate respecting the class as a whole.” Fed. R. Civ. P. 23(b)(2). “The trial court has
broad discretion in deciding whether to certify a class [] and may certify the class if ‘after a
rigorous analysis’ it is satisfied that the prerequisites for class certification have been met.”
Adoptive Family #1, 2019 WL 970944, at *6 (quoting Wal-Mart, 564 U.S. at 350-51) (other
citation omitted); In re Whirlpool Corp. Front-Loading Washer Products Liab. Litig., 722 F.3d at
850. Actions seeking “one injunction and/or declaration applicable to all of the members of the
class (now known or unknown)” are “clearly the type of institutional reform/civil rights action for
which Rule 23(b)(2) was uniquely designed.” Augustin v. City of Philadelphia, 318 F.R.D. 292,
301 (E.D. Pa. 2016) (emphasis in original). “The writers of Rule 23 intended that subsection (b)(2)
foster institutional reform by facilitating suits that challenge widespread rights violations of
people who are individually unable to vindicate their own rights.” Baby Neal for and by Kanter v.
Casey, 43 F.3d 48, 64 (3d Cir. 1994) (abuse of discretion not to certify a R. 23(b)(2) class of
children in foster care); Rosiles-Perez v. Superior Forestry Serv., Inc., 250 F.R.D. 332, 346 (M.D.
Tenn. 2008) (same, citing Baby Neal); Staley v. Wilson Cty., 2006 WL 2401083, at *9 (M.D.
Tenn. Aug. 18, 2006) (same, citing Baby Neal).
Here, Defendants have failed to provide Foster Care Maintenance Payments on grounds
11
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generally applicable to members of both putative Classes, necessitating class-wide declaratory
and injunctive relief that will benefit all Class members uniformly. Because the claims and relief
sought apply generally to each Class as a whole, Rule 23(b)(2) is clearly satisfied.
Moreover, there is no question that each Class as proposed here is sufficiently cohesive
and manageable. “Simply put, either all or none of the [proposed Class members] will be entitled
to” relief. Thompson v. City of Oakwood, Ohio, 2018 WL 9944970, at *2 (S.D. Ohio Apr. 4, 2018).
The amount of Title IV-E benefit to which each Class member is entitled “will not turn on
individually unique injuries that create complex heterogeneity within the class,” even if “the
amounts” to which each member is entitled “may differ.” Id. Where, as here, plaintiffs allege that
laws apply uniformly to all proposed class members, a “solid core of questions common to all
class members” is presented, even if there may be “factual differences in each class member’s
case,” and the proposed Classes “are sufficiently cohesive to warrant adjudication by
representation.” Pund v. City of Bedford, Ohio, 339 F. Supp. 3d 701, 722 (N.D. Ohio 2018)
(internal quotation marks and citations omitted); see also Steigerwald v. Comm’r of Soc. Sec., 326
F.R.D. 469, 479 (N.D. Ohio 2018) (finding sufficiently cohesive a class “to whom Defendant
Commissioner . . . owes, but has not paid, benefits” under federal law). Plaintiffs allege that
Defendants uniformly fail to comply with federal law, uniformly depriving Plaintiffs of benefits
to which they are entitled. (Compl. at 27-29 ¶¶ 65-75.)
III. THE COURT SHOULD APPOINT CLASS COUNSEL
Plaintiffs’ counsel meet the requirements of Rule 23(g) and should be appointed class
counsel. Fed. R. Civ. P. 23(g)(1). Counsel are able and prepared to fairly and adequately represent
the interests of the RFC and RFP Classes. Courts in the Sixth Circuit routinely apply Rule 23(g)’s
four-factor test. See, e.g., Willis v. Big Lots, Inc., 242 F. Supp. 3d 634, 659-60 (S.D. Ohio 2017);
12
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Bartell v. LTF Club Operations Co., 2016 WL 11596601, at *4 (S.D. Ohio Aug. 8, 2016). Those
factors include “(1) the work counsel has done in identifying or investigating potential claims in
the action; (2) counsel’s experience in handling class actions, other complex litigation, and the
types of claims asserted in the action; (3) counsel’s knowledge of the applicable law; [] (4) the
resources that counsel will commit to representing the class.” Willis, 242 F. Supp. 3d at 659.
Together, counsel satisfy all of these factors.
Plaintiffs are represented by Jay R. Langenbahn, an experienced litigator in federal and
state court in Ohio, who is a partner with the law firm Lindhorst & Dreidame, Co., L.P.A,
established in Cincinnati, Ohio (Langenbahn Declaration, Ex. D); Richard Dawahare, an attorney
established in Lexington, Kentucky, who successfully sued on behalf of children and their relative
foster caregivers who were denied Foster Care Maintenance Payments, in the case establishing
this Circuit’s controlling precedent in D.O. v. Glisson, 847 F.3d 374 (6th Cir. 2017), cert. denied
138 S.Ct. 316 (2017) (Dawahare Declaration, Ex. E); attorneys from Children’s Rights, a national
non-profit organization, who have significant experience in complex federal class actions in child
welfare (Lustbader Declaration, Ex. F); and attorneys from DLA Piper (US) LLP, a national and
global law firm, who have experience with complex litigation, including class actions and federal
court litigation (Turinsky Declaration, Ex. G). Collectively, these attorneys have deep experience
litigating complex class action lawsuits in federal court as well as specific experience representing
foster children and relative caregivers and litigating those issues when required. Plaintiffs’
attorneys have committed sufficient resources to investigate and prosecute these claims and are
well-suited to fairly and adequately represent the interests of the RFC and RFP classes. Id.
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IV. CONCLUSION
For the foregoing reasons, Plaintiff Relative Foster Children and Plaintiff Relative Foster
Parents respectfully request that this Court:
(1) Certify a Relative Foster Child Class (“RFC Class”) defined as: “All Ohio children
who are now, or will be in the future, temporarily in out of home foster care in
dependency, neglect, and abuse cases pursuant to Ohio Rev. Code 2151.31 and Ohio
Admin. Code 5101:2-47-13, placed in the home of a relative approved by ODJFS, and
who are otherwise eligible for Foster Care Maintenance Payments under Title IV-E of
the Social Security Act.”
(2) Certify a Relative Foster Parent Class (“RFP Class”) defined as: “All relative foster
caregivers in Ohio who are now, or will be, approved by the ODJFS to provide
temporary substitute care to members of the RFC Class.”
(3) Appoint Named Plaintiff Relative Foster Children H.C. and Y.C., minors by their Next
Friend, T.M.; B.F., a minor by her Next Friend, D.R.; and T.E., a minor by his Next
Friends, K.T. and T.T.; as RFC Class representatives.
(4) Appoint Named Plaintiff Relative Foster Parents T.M.; D.R.; K.T.; and T.T as RFP
Class representatives.
(5) Appoint Jay R. Langenbahn of Lindhorst & Dreidame, Co., L.P.A; Richard Dawahare;
attorneys from Children’s Rights; and attorneys from DLA Piper (US) LLP, as class
counsel.
DATED: December 3, 2020
Respectfully submitted,
By: /s/ Jay R. Langenbahn (# 0009460)
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Jay R. Langenbahn
LINDHORST & DREIDAME, CO., L.P.A
Trial Attorney for Plaintiffs
312 Walnut Street Suite 3100
Cincinnati, OH 45202
513-421-6630
jlangenbahn@lindhorstlaw.com
/s/ Richard F. Dawahare. Ky. Bar #17273
Richard F. Dawahare**
RICHARD F. DAWAHARE, ESQ.
3948 Palomar Blvd.
Lexington, Kentucky 40513
859-608-0200
rfdr@msn.com
/s/ Eric Thompson
Eric Thompson**
Ira Lustbader**
Stephanie Persson**
CHILDREN'S RIGHTS
88 Pine Street, Suite 800
New York, NY 10005
212-683-2210
ethompson@childrensrights.org
ilustbader@childrensrights.org
spersson@childrensrights.org
/s/ Daniel Turinsky
Daniel Turinsky**
Jonathan M. Kinney**
DLA PIPER LLP (US)
1251 Avenue of the Americas, 27th Floor
New York, NY 10020-1104
212-335-4500
daniel.turinsky@us.dlapiper.com
jonathan.kinney@us.dlapiper.com
/s/ Erik J. Frick
Erik J. Frick**
DLA PIPER LLP (US)
33 Arch Street, 26th Floor
Boston, MA 02110-1447
617-406-6000
erik.frick@us.dlapiper.com
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/s/ Julie A. Gryce
Julie A. Gryce**
DLA PIPER LLP (US)
401 B Street, Suite 1700
San Diego, CA 92101-4297
619-699-2700
julie.gryce@us.dlapiper.com
**Pro hac vice application pending
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that on December 3, 2020, I electronically transmitted the attached
document to the Clerk’s Office using the CM/ECF System for filing and also served a copy of
the attached on Defendants at the addresses listed below:

MIKE DeWINE,
Office of the Governor
77 South High Street, 30th Floor,
Columbus, Ohio 43215
Also served on:
Mike DeWine, Governor of the State of Ohio
c/o Dave Yost, Ohio Attorney General
30 East Broad Street, 4th Floor,
Columbus, Ohio 43215

KIMBERLY HALL,
Director of the Ohio Department of Jobs and
Family Services,
The Ohio Department of Job & Family Services
30 East Broad Street, 31st Floor
Columbus, Ohio 43215-3414
Also served on:
Kimberly Hall, Director of the Ohio Department
Of Jobs and Family Services
c/o Dave Yost, Ohio Attorney General
30 East Broad Street, 14th Floor,
Columbus, Ohio 43215

/s/ Jay R. Langenbahn
Jay R. Langenbahn
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