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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

T.H., through his next friend T.B.; and
T.B.; and J.B., for themselves and those
similarly situated,

Civil Action No. 1: 19~cv~03268- TWT

Plaintiffs,

v.
DeKalb County School District et al.,
Defendants.

CLASS SETTLEMENT AGREEMENT AND RELEASE
It is hereby stipulated and agreed, by, between, and among Plaintiffs T.H., T.B., and J.B.

(collectively "Plaintiffs"), who are acting as the Class Representatives on behalf of themselves and
all other Settlement Class Members of the Settlement Class set forth herein, and the DeKalb
County School District ("District" or "School District") and Ramona Tyson, in her official capacity
as DeKalb County School District Interim Superintendent, that the lawsuit captioned above, Civil
Action No. 1-19-cv-03268-TWT, in the United States District Court for the Northern District of
Georgia, and the matters raised by, or which could have been raised by, this lawsuit are settled,
compromised, and dismissed on the merits and with prejudice on the terms and conditions set forth
in this Settlement Agreement and Release herein, and subject to the approval of the Court.

Recitals/Summary of Litigation
WHEREAS, T.H. is an 18-year-old student with disabilities whose place of residence is
within the School District; and
WHEREAS, T.B. is the mother and natural guardian ofT.H.; and
WHEREAS, J.B. is a 19-year-old student with disabilities whose place of residence is
within the School District; and
WHEREAS, both T.H. and J.B. are currently detained, or were at some point in time
during the pendency ofthe Litigation, in the DeKalb County Jail; and
WHEREAS, Plaintiffs allege violations of Section 504 of the Rehabilitation Act of 1973
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("Section 504"), the Americans with Disabilities Act ("ADA"), and the IDEA; and
WHEREAS, Plaintiffs allege that the Defendants have failed to implement processes and
procedures needed to provide appropriate special education and related services to incarcerated
youths who are detained in the DeKalb County Jail;
WHEREAS, the School District and Interim Superintendent Ramona Tyson contend that
any failure to provide Plaintiffs with services at the DeKalb County Jail was due to obstacles
outside of their control; and
WHEREAS, the Plaintiffs have also brought claims against the Georgia Department of
Education ("GaDOE"), Richard Woods in his official capacity as Superintendent of the GaDOE,
and Melody Maddox in her official capacity as Sheriff of DeKalb County, and this settlement
agreement does not address or resolve claims brought against those defendants.
Definitions
"Class" means a class certified by the Court in accordance with section 1.
"Court" means the United States District Court for the Northern District of Georgia, Atlanta
Division.
"Days" means calendar days.
"Defendants" means the defendants in the above-captioned action.
"District or School District" means the DeKalb County School District.
"Final Settlement Date" means the time in which the Court issues an order approving the
executed Settlement Agreement, and any and all related litigation, including underlying due
process hearing requests, are also resolved.
"GaDOE" means the Georgia Department of Education.
"IDEA" means the Individuals with Disabilities Education Act, 20 U.S.C. § 1400 et seq.
"IEP" means Individual Education Program as that term is defined in 20 U.S.C. § 1401(14).
"Jail" means the DeKalb County Jail.
"Litigation" means T.H, eta/. v. DeKalb County School District, eta/., Case 1: 19-cv-03268TWT filed in the United States District Court for the Northern District of Georgia, Atlanta,
Division.
"Other Defendants" means Defendants in the Litigation other than the School District and
Interim Superintendent, Ramona Tyson.
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"Parties" The term "Parties" in this Agreement includes the Plaintiffs, the DeKalb County
School District, and Interim Superintendent Ramona Tyson
"Plaintiffs" means the plaintiffs in the above-captioned action.
"School Days" except as used in Paragraphs 8 (Student Discipline) and 9 (Jail Initiated Punitive
Removals), the term "school days" refers to the dates the DeKalb County School District is in
session during the traditional 180-day school calendar. In Paragraphs 8 and 9, if a student is
enrolled in Extended School Year Services, the term "school days" will also include those days
the student is enrolled in ESY.
"Settlement Agreement" unless otherwise modified, the term "settlement agreement" means the
settlement agreement negotiated between the Parties as defined herein.
"Settlement Class Member" means a member of a class or sub-class certified in the Litigation.

AGREEMENT TERMS
1.

Settlement Class Certification

1.1

Plaintiffs will seek class certification for purposes of settlement. The District supports this
class certification for settlement purposes only. Plaintiffs will seek to certify the following
Settlement Classes under Fed. R. Civ. P. 23(b)(2):
(a)

A class consisting of each youth detained at the Jail with a disability, as defined by
the IDEA.

(b)

A class consisting of each member of the class described in section 1.1(a) who is a
qualified individual with a disability, as defined by the Americans with Disabilities
Act, 42 U.S.C. § 12101, et seq., or Section 504 of the Rehabilitation Act, 29 U.S.C. §
701, et seq.

2.

Scope

2.1

The District's duties and obligations referenced throughout this Agreement only extend to
incarcerated youth age 21 and under who are eligible for special education services in
accordance with the IDEA and implementing state regulations.

2.2

Nothing in this Agreement is intended to reduce or expand upon the District's obligations
for incarcerated youth as set forth in the IDEA or state law. In the event that the IDEA or
state law changes, then the District's obligations under this Agreement will likewise
change. Similarly, in the event that the GaDOE changes the assignment of responsibility
for compliance with the IDEA, via an administrative rule, policy, regulation or otherwise,
then the District's obligations under this Agreement will likewise change.
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2.3

Nothing in this Agreement is intended to afford incarcerated students with disabilities
greater or lesser rights than those otherwise afforded under the law to students with
disabilities who are not incarcerated.

2.4

Nothing in this Agreement is intended to control the manner in which the District
implements the IDEA obligations set forth herein. For example, the District may choose to
implement these services directly with its own employed staff, by independent contractors,
by inter-governmental agency agreements, or by contracting out services in their entirety.

3.

Child Find

3.1

Notice. Within 30 days of execution of this Agreement by all Parties, the District will
develop a Notice to incarcerated youth and their parents or guardians outlining their rights
under the IDEA and State Law with respect to special education and related services at the
Jail. The District will submit this notice to the Plaintiffs' counsel for approval, and the
Parties will work collaboratively to mutually-agree upon language reflecting the IDEA and
State Law requirements. The District will request that this Notice be included in the Jail's
Inmate Handbook, posted in public spaces in the jail, and provided to all incarcerated
youth age 21 and under upon intake in the Jail. The notice will publicize the following
issues unique to accessing special education services within the Jail environment:

3.2

(a)

Incarcerated youth who have had or currently have an Individualized Education Plan
(IEP) may be entitled to special education services;

(b)

Instructions for how to seek special education services within the Jail;

(c)

Instructions for how to seek an initial evaluation for special educations services;

(d)

Instructions for how to request a re-evaluation;

(e)

Instructions for how to request an IEP meeting;

(f)

Instructions on how to request a copy of your parent rights, along with dispute
resolution procedures; and

(g)

Notice in accordance with the Family Educational Rights and Privacy Act, 20 U.S.C.
§ 1232g et seq., that the Youth's educational information may be shared with
Plaintiffs' counsel and that Plaintiffs' counsel are obligated to keep this information
confidential.

Questionnaire. Within 30 days of execution of this Agreement by all Parties, the District
will provide a single form questionnaire to the Jail for its use during the inmate booking
process. The District will request that the Jail complete the questionnaire for each
incarcerated youth age 21 and under. The questionnaire will ask the incarcerated youth the
following:
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(a)

Whether they have earned a high school diploma;

(b)

What school they last attended;

(c)

Whether they have been determined eligible for special education services; and

(d)

Whether they have an Individualized Education Plan (IEP).

3.3

The District will request that the Jail provide the completed questionnaires to the District
on a weekly basis, and once received from the Jail, the District will review the
questionnaires within 5 school days to determine if the incarcerated youth age 21 and
under may be eligible for special education services.

3.4

Weekly Intake. The District will request that the Jail provide it with a list on a weekly
basis of the incarcerated youth age 21 and under who were booked into the Jail during the
preceding week. Within 5 school days of receipt of the list, the District will compare this
list against the State Longitudinal Data System (or similar database) and the District's own
student information system, if applicable, to determine if incarcerated youth age 21 and
under were eligible for special education services or had an IEP prior to their arrest.

4.

Evaluations

4.1

Initial Evaluations. In the event that an incarcerated youth or his/her parent or guardian
requests an initial evaluation for special education services, the District will operate in
good faith to convene a referral meeting within 20 school days of its receipt of this request.
At the referral meeting, the District will review the parent's request for an evaluation,
available information regarding the student's academic performance and functioning and
suspected disability, and the District will determine whether it agrees with the parent's
request for an evaluation.

4.2

In the event the District determines, during the referral meeting, that an Initial Evaluation
is warranted, the District will provide the parent with information regarding the evaluation
process and request the parent (or incarcerated youth if parent rights have transferred) sign
informed Parental Consent to Evaluate, initiating the evaluation process.

4.3

In the event that the District determines, during the referral meeting, that an Initial
Evaluation is not warranted, the District will comply with the IDEA and Georgia
Regulations regarding Prior Written Notice.

4.4

The District will comply with the IDEA and Georgia regulations with respect to the
timeline for conducting initial evaluations, re-evaluations, and subsequent IEP meetings.

4.5

Evaluation Space. The District will request that the Jail provide an appropriate testing
environment within the Jail for the District to conduct special education evaluations, and
the District will make appropriate staff available to conduct special education evaluations
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at the Jail. The District will follow the Jail's processes and procedures for identifying the
necessary equipment and materials needed to be brought into the Jail for the evaluations.
5.

IEP Meetings

5.1

The District will conduct IEP meetings in compliance with the IDEA for incarcerated
youth eligible to receive special education services. The District will work collaboratively
and in good faith to timely schedule and conduct the IEP meetings at the Jail.

5.2

Transition Meetings. The District will make a good faith effort to hold a transition
meeting within 20 school days after receiving notice that a special education student with
an IEP is incarcerated at the Jail.

5.3

Meeting Space. The District will request that the Jail provide it with appropriate meeting
space, and with permission to bring in necessary materials and equipment for the
facilitation of the meeting.

5.4

Participants. The District will request that a law enforcement or detention officer attend
the meetings to address any safety and security protocols that would impact the delivery of
educational services. The District will also request that the Jail permit all members of the
IEP team, including the incarcerated student, student's parent(s) or guardian(s), legal
advocate, District staff, including one general education teacher and one special education
teacher, and evaluators, along with other identified individuals with unique knowledge
regarding the student to be present at IEP meetings.

6.

Educational Services

6.1

Initiation of Services for New Incarcerated Youth. Within 5 school days of the District
determining that an incarcerated youth previously had an IEP and is eligible for special
education services, the District will commence interim educational services for the
incarcerated youth. The District will promptly request student records from the last-known
school that the student attended. In light of the likely delay in obtaining current
educational records and information, it is anticipated that the interim educational services
provided prior to the convening of a transition IEP meeting will be focused on obtaining
baseline information on the student's academic functioning, and initiating basic academic
skill building in the areas of reading, writing, and math.

6.2

Least Restrictive Environment. The District will offer incarcerated students access to
education in the least restrictive environment as determined by each individual student's
IEP subject to and in consideration of the Jail facility and environment.

6.3

Individualized Services. Notwithstanding the terms of this Agreement, the parties
understand that any individual student's services are controlled by his/her unique needs
and the decisions of the IEP team.
6
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6.4

Classroom Environment. The District will seek access to appropriate environments
within the Jail to deliver educational services, such as a dedicated classroom and/or library
setting. When students are unable to participate in the traditional classroom environment,
the District will seek access to other discrete opportunities for educational services at
different locations within the Jail setting for individualized educational support. This may
include, but is not limited to, one-to-one tutoring services, small group services, and
solitary confinement services.

6.5

Virtual Programming. The parties agree and understand that most of the educational
services provided to students in the Jail will be delivered via an on-line learning platform,
with in-person educational support by a District special education teacher, if appropriate
for an individual student as determined by the student's IEP team. The parties agree and
understand that this provision depends on the Jail's provision of adequate time and access
to the needed resources.

6.6

Educational Technology. The District will provide the curriculum and educational
technology needed to educate incarcerated students. The District will seek that the Jail
provide restricted internet access to the incarcerated students in order to allow them to
access the District's on-line learning platform and related educational course work. The
District will collaborate with the Jail on efforts to address the Jail's security needs relating
to inmate internet access while still allowing students access to on-line educational
services. In the event that internet access is not available, the District will supplement its
educational programming as appropriate.

6.7

Educational Materials. The District will request that the Jail provide it with a list of
traditional educational materials that pose a safety hazard in the unique educational
environment of a correctional facility and are, therefore, considered contraband. The
District will collaborate to avoid bringing those items in the Jail. The District will request
that the Jail allow incarcerated students to utilize educational materials (such as lesson
plans, assignments, soft-covered books, resource materials, writing utensils, paper, etc.)
both during direct instructional time and during free time, including in cells. The District
will provide all educational materials.

6.8

First Semester. During the first semester that the District begins providing an incarcerated
student services within the Jail, it is anticipated that the services will be aimed at
continuing the educational coursework the student was participating in immediately before
his/her incarceration. If the student was not enrolled in educational services immediately
before his/her incarceration, it is anticipated that the services will be aimed at basic skill
building in the areas of reading, writing, and math. In light of the unique and varied nature
of these services and needs, it is anticipated that these services will be delivered via a oneto-one or small-group tutorial model. The parties understand that, depending on when a
student is initially incarcerated, the student may not be within the enrollment window or
schedule to access online academic software, but the student will still receive the special
education services the student is entitled to by other means.
7
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6.9

Subsequent Semesters. Following an incarcerated student's first semester of educational
services while incarcerated in the Jail, it is anticipated that the incarcerated student will be
enrolled in the District's online educational platform for the purpose of obtaining access to
credit-bearing courses.

6.10 Credit-Bearing Courses. With the exception of the services identified in section 6.8 above
and offered to "frrst semester" students that were not enrolled in educational services
immediately before their incarceration, it is the intent of the Parties that all educational
services being offered by the District are "credit-bearing" courses. Nothing in this
Agreement requires the District to provide the same selection of courses offered in a
traditional high school setting, and the parties understand that the course offerings may be
limited to those aimed to achieve Georgia High School Graduation requirements, not an
individual student's preferred course pathway. The parties understand that there is no
guarantee that any individual student will pass courses and/or earn Carnegie units. The
parties also understand that online resources may not offer all courses needed to complete a
pathway. The District shall provide sufficient resources such that any student will be able
to complete at least one pathway. If such resources are unavailable online, the District shall
provide those resources by other means.
6.11 Full-Course-Load Services. Subject to the availability and access permitted by the Jail,
the District will offer services to incarcerated students aimed at allowing them to either
take a full course load at one time, or to take individual courses at an intensified pace,
which if completed in accordance with the course pace expectations, would allow the
students the opportunity to earn a full course-load credit over a school year. It is the
expectation that students will be offered services each day that the District's high schools
are in regular session. The District will request that the Jail permit incarcerated students
with sufficient time and opportunity to attend to the educational services provided by the
District. Nothing in this paragraph impacts the individual decisions made regarding a
particular student's IEP or course load, and the parties agree and understand that it is an
IEP team decision of whether a full course load or intensified pace is appropriate for an
individual student.
6.12 Extended School Year Services. Nothing in this Agreement excludes an IEP team from
determining that an individual student requires ESY services.
6.13 Related Services. The District will offer related services to incarcerated students in
accordance with their IEPs, including speech language, occupational therapy, and physical
therapy services, as applicable.
6.14 Transition Services. Subject to the security requirements of the Jail, the District will offer
group transition services and instruction aimed at supporting incarcerated students'
transition plans. Recognizing that incarcerated students will often be working in more
one-on-one or virtual-programming environments, the District will utilize the transition
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services as an opportunity for group, in-person instruction, aimed at meeting the student's
least restrictive environment needs.
6.15 Class Sizes. For students receiving co-taught or small-group special education services in
the Jail setting, the District will staff these services in accordance with the District's
policies for maximum class-size, which is currently 12 special education students per
teacher. For clarity, this paragraph only applies to the in-person staffing requirements at
the Jail, and not any virtual teacher-to-student staffing ratios. Additionally, nothing in this
paragraph would prevent other incarcerated students who do not require special education
support and services from the teacher from accessing virtual education services or
classroom resources in the same location and at the same time as the special education
services are being provided. The parties agree and understand that this provision does not
obligate the District to provide services to incarcerated persons who are not Settlement
Class Members, nor does this provision obligate the District to provide such persons access
to District resources.
6.16 Teacher Qualifications. The District will provide a certified special education teacher to
implement the educational services at the Jail. Nothing in this paragraph prevents the
District from having substitute teachers fill vacancies in the event of teacher absences or
shortages, in accordance with the same provisions for substitute teachers in the District
schools.
6.17 Testing. The District will implement state standardized testing requirements for all
applicable incarcerated students. The District will request that the Jail provide access to
incarcerated students for state standardized assessments. This includes, but is not limited
to, access for specific periods of time, quiet and secure testing environments, internet
access, and proper confidentiality and chain of custody for the test. The District will
provide all testing materials and will proctor all assessments.
6.18 Records. The District will comply with all federal and state requirements regarding
student records, including records maintenance, records transfer, and records
confidentiality requirements.
6.19 Changes in Circumstances. The District will request that the Jail provide timely
notification to the District upon the transfer or release of an incarcerated student with
disabilities.
7.

Exceptions to Requirements for Educational Services

7.1

Refusal of Services. The Parties recognize that all incarcerated youth covered by this
Agreement are over the age of compulsory attendance and may make the individual
decision to refuse or cease services. The Parties acknowledge that some incarcerated youth
may initially decline services and later change their minds and enroll at a later date.
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7.2

Students Age 18-21 Not Previously Eligible for Special Education Services. In
accordance with the IDEA and state implementing regulations, the District is not required
as a result of this Agreement to provide educational services for disabled students age 1821 who were not previously eligible for special education services and did not have an IEP
prior to their incarceration. See 34 CFR 300.102(a)(2). Nothing in this paragraph
eliminates a District's Child Find obligations or addresses the appropriate individual
remedies for a potential Child Find violation.

8.

Student Discipline

8.1

The District will follow the IDEA and State Law requirements regarding student
disciplinary removals for special education students. The Parties agree that these
procedures are only applicable when it is the District imposing the disciplinary removal for
a violation ofthe District's Code of Conduct, and not when the Jail imposes its own
punishment or punitive removal for a violation of the Jail's inmate rules. Such situations
are addressed separately in Section 8 below.

8.2

Manifestation Determination Review. Within 10 school days of any decision by the
District to change the placement of a special education student because of a violation of the
District's Code of Conduct, the District will conduct a manifestation determination review
(MDR) meeting. The District will request that the Jail provide it with appropriate meeting
space, and with permission to bring in necessary materials and equipment for the
facilitation of the meeting. The District will also request that the Jail permit all relevant
members of the IEP team, including the incarcerated student, student's parent(s) or
guardian(s), legal advocate, and District staff, to be present at the MDR meetings.

9.

Jail-Initiated Punitive Removals (Segregation)

9.1

The Parties agree that the District is not required to make educational services available to
students who are removed from educational services by the Jail for short-term removals of
10 or less consecutive school days in a school year or for a series of removals constituting
a cumulative total of 10 or less school days in a school year.

9.2

The District will request that the Jail provide the District with notice of any removals that
constitute more than ten consecutive or cumulative school days within a school year. Upon
notice that the student has been removed from educational services by the Jail for more
than 10 consecutive or cumulative days in a school year, the District will convene an IEP
meeting to address any modifications needed to the IEP in light of the change in
circumstances. The IEP team will also address alternative means for educating the student
during his/her time of Jail-initiated punitive removal, including for example the delivery of
tutorial packets, and one-on-one tutoring services as appropriate.
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9.3

Jail Security. It is understood that Jail security requirements may result in the segregation
of violent and non-violent offenders and that different classifications of offenders may not
be permitted to attend the physical classroom environment at the same time.

10.

Compliance Audits

10.1 Preconditions for Compliance Audits. The terms and conditions set forth in this article
10 "Compliance Audits" do not take effect unless and until the following conditions are
satisfied:
(a)

The Court certifies a class or classes under Fed. R. Civ. P. 23(b)(2);

(b)

The Court retains continuing jurisdiction over the Litigation to ensure compliance
with the terms of the Settlement Agreement;

(c)

The Plaintiffs and the Class resolve their claims with respect to the Other Defendants
either through a settlement enforceable in federal court or through a finding of
liability by the Court; and

(d)

The Court approves the Settlement Agreement or enters judgment in favor of
Plaintiffs that, if appealed, survives appellate review.

10.2 The District will agree to cooperate in providing access to relevant personnel, services,
data, and information necessary for the Auditor to perform the Compliance Audits as
described herein.
10.3 Upon the satisfaction of the Preconditions for Compliance Audits, the Plaintiffs and the
District intend to have the other parties participate in the requirements of this article 10.
10.4 Auditors.
(a)

An auditor will be appointed in accordance with procedure delineated in this section
10.4 (the "Auditor") to perform audits of Defendants' compliance with this
agreement and Defendants' compliance with their duty to provide special education
and related services to eligible youth incarcerated in the DeKalb County Jail under
federal and state law. If the Auditor is unable or unwilling to fulfill the Auditor's
duties under this agreement, a new Auditor will be appointed in accordance with the
procedure delineated in this section 10.4.

(b)

No later than 45 days following the Preconditions for Compliance Audits being met,
the Plaintiffs will initiate the process of good faith negotiations on the selection of an
auditor with all parties by proposing an auditor. To object to Plaintiffs' proposed
Auditor, a party must respond with a counterproposal no later than 30 days following
Plaintiffs' proposal. The parties anticipate being able to agree on an Auditor. Ifthe
parties are unable to agree on an Auditor no later than 60 days following the
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Plaintiffs' proposing an Auditor, the parties shall notify the Court and the Court shall
pick an Auditor from among the candidates proposed by the parties.
(c)

No party, nor any employee or agent of a party, may have any supervisory authority
over the Auditor.

(d)

The Auditor may communicate separately with each party.

(e)

The parties shall be permitted to participate in and have access to all communications
between the Court and the Auditor.

(f)

The parties proposed a Protective Order in their Joint Preliminary Report and
Discovery Plan, Dkts. No. 46 & 46-3. The parties intend that the Court execute that
Order. That Order will remain in effect during the term of this agreement. The
Auditor shall agree in writing to be bound by this Protective Order.

(g)

The Auditor shall conduct the Compliance Audits in a cost-efficient and reasonable
manner and in consideration of the educational, fiscal, safety, and operational
considerations involved.

10.5 Auditing Plan. No later than 60 days following the Preconditions for Compliance Audits
being met, the Auditor shall provide the parties with a written initial auditing plan which
delineates the method the Auditor will use to prepare Audit Reports (that plan, an
"Auditing Plan"). The Auditor will consult with the parties to develop the Auditing Plan.
The Auditor may revise the Auditing Plan in writing after consultation with the parties. It is
anticipated that the Auditing Plan may use a sampling approach, if appropriate, in an effort
to conduct the Compliance Audits in an efficient and reasonable manner. The auditing plan
may include but is not limited to analyses of the following information:
(a)

Documents and data collected or aggregated by Defendants' as determined to be
valid and reliable by the Auditor.

(b)

Interviews or surveys by the Auditor of Defendants' relevant staff, detained youth or
previously detained youth, the parent/guardian of detained youth or previously
detained youth, or others involved in the provision of special education and related
services to Class Members.

(c)

Information collected by the Auditor from site visits.

10.6 Auditor's Access to Information.
(a)

Documents and data. The District shall provide the Auditor with access to
documents, data, personnel, and other information necessary to prepare Audit
Reports in accordance with the Auditing Plan, including, but not limited to,
attendance or participation records, student performance or progress monitoring
records, discipline reports, behavior intervention plans, IEPs, educational materials,
12
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education technology, virtual programming, and complaints or grievances received
by Defendants regarding the subject matter of this agreement.
(b)

Interviews. The District shall cooperate with the Auditor to provide the Auditor with
access to relevant teachers or staff employed by the District who interact with
students so that the Auditor may talk to, consult, and interview these individuals.

(c)

Auditor Site Visits. The District will not object to reasonable requests by the
Auditor to conduct on-site visits and observations of the educational services being
delivered at the Jail as set out in the Auditing Plan. The Parties agree and recognize
that the District cannot control whether the Jail will permit the Auditors to have
access to the Jail. The Auditor shall notify the Parties at least 14 days in advance of
conducting a site visit and shall work with the parties to minimize any disruption to
Defendants' programs or activities while conducting a site visit.

10.7 Parties' Access to Information. Class Counsel will have access to information made
available to the auditor except information relating to non-Class members that is protected.
10.8 Auditing Costs.
(a)

The Parties understand that the costs of providing the educational services will be
borne by the School District. The Parties agree that the School District shall provide
educational services to incarcerated youths at the DeKalb County Jail if it is granted
access and the ability to do so. The Parties agree that the GaDOE bears the ultimate
function and responsibility for oversight and compliance of educational services
within this State. Therefore, the Parties agree that the School District should not
shoulder the costs associated with compliance.

(b)

Other than costs associated with providing the information identified in sections 10.5
and 10.6, the District shall bear no costs associated with the Auditor or the Auditor's
Compliance Audits as set forth in this Agreement. The Parties understand that the
District's willingness to enter into this Agreement is conditioned on it not bearing
any costs associated with Compliance Audits and that it would not otherwise agree to
the terms of this Agreement if a cost is imposed upon the District for Compliance
Audits.

(c)

Nothing in this Agreement shall address the responsibility or apportionment of costs
for the Compliance Audits between or amongst the other parties to this Litigation.

10.9 Audit Reports. For each Compliance Audit, the Auditor shall prepare and submit an audit
report to the parties and the Court that meets the following criteria (each such report, an

"Audit Report"):
(a)

Prior to being submitted to the Court, the Parties shall have 15 days in which to
review each Audit Report and provide comments that will be submitted to the Court
with the Audit Report.
13
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(b)

The Audit Report will analyze Defendants' compliance with this agreement and
Defendants' compliance with their duty to provide special education and related
services to eligible youth incarcerated in the DeKalb County Jail under federal and
state law.

(c)

The Audit Report will include a summary identifying all materials and information
that the Auditor relied on in preparing the Audit Report.

(d)

The Audit Report will not reveal any personally identifying information concerning
incarcerated youth, a Class Member or a Class Member's parent or guardian.

(e)

At the School District's request, the Auditor shall include analyses in the Audit
Report intended to satisfy the School District's state and federal reporting
requirements with respect to the special education and related services provided to
Settlement Class Members.

10.10 Frequency and Termination of Compliance Audits.

11.

(a)

The Compliance Audits shall be conducted one school semester at a time, with the
understanding that the District operates a "fall semester," and "spring semester." The
Auditor may also audit the provision of extended school year services over the
summer, which for purposes of this agreement will be considered the "ESY summer
semester."

(b)

The first Compliance Audit will be conducted for the school semester that is in
progress when the first Auditing Plan is provided to the Parties. The District shall not
be responsible for providing information in response to a Compliance Audit for any
school semester completed prior to the first Auditing Plan having been provided to
the Parties.

(c)

The District and the District Superintendent shall be released from any ongoing
obligations with respect to Compliance Audits upon satisfaction of either of the
following conditions:
(1)

The District's full compliance, as determined by the Auditor, with the
obligations of this agreement for two consecutive semesters or

(2)

The Court terminates this prospective relief under 18 U.S.C. § 3626(b).

Attorney's Fees and Costs

11.1 For Plaintiffs' attorney's fees and expenses through the date offmal approval of this
agreement by the Court, the District shall pay Plaintiffs $75,000. Plaintiffs reserve all
rights with respect to seeking attorney's fees and expenses for work done after final
approval of this agreement to monitor or enforce this agreement. The payment of that
amount constitutes full satisfaction of any claim for costs or expenses and attorney's fees
14
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from the District and the District Superintendent for costs, expenses, and attorney's fees
accrued before the date of final approval of this agreement.

11.2 The parties agree to negotiate in good faith over the amount of fees and expenses for work
done after the approval of this agreement before seeking an award of fees or expenses from
the Court.
11.3 The School District and District Superintendent shall bear their own costs/expenses and
attorneys' fees for this lawsuit.
11.4 Nothing in this Agreement impacts the fee arrangement between the Plaintiffs and their
attorneys. Nothing in this Agreement prevents a party from seeking a fee in connection
with a future action enforcing the subject matter of this Agreement.
12.

Release

12.1 The terms of this Agreement represent the total agreement between the Parties.
12.2 Release. Subject to section 12.4, as a material inducement to Interim Superintendent
Ramona Tyson and the School District to enter this Agreement, and as consideration, the
Settlement Class Members, release, acquit, and discharge Interim Superintendent Ramona
Tyson, the DeKalb County Board of Education and its current, past, and future individual
members, agents, employees, attorneys, and representatives thereof, the School District,
the School District's current, past, and future officers, agents, employees, attorneys,
representatives, and all other personas acting by, through, or under or in concert with any
of them from any future class action or other future representative action concerning
injunctive relief to address the systemic delivery of special education or related services to
eligible youth at the DeKalb County Jail during the term of the Court's jurisdiction over
this Litigation (such claims, the "Released Claims"). This agreement does not affect any
Settlement Class Member's right to bring an action in their individual capacity or to object
to or oppose in any way the specific special education or related services that a particular
Settlement Class Member receives. Similarly, this agreement does not affect a Settlement
Class Member's right to seek compensatory relief in any action for any purpose.

12.3 Covenant Not To Sue. Subject to section 12.4, a Settlement Class Member shall not bring
any suit or action concerning a Released Claim.
12.4 The releases and covenants in sections 12.2 and 12.3 are contingent on the satisfaction of
the conditions listed in section 10.1.
12.5 The parties shall cooperate to ensure that releases set forth in the Final Order and Judgment
are given their full force and effect and to ensure that the parties comply with their
obligations set forth in this agreement.
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12.6 The Plaintiffs have also brought claims against the GaDoE, Richard Woods in his official
capacity as Superintendent of the GaDOE and Melody Maddox in her official capacity as
Sheriff of DeKalb County. This settlement agreement does not address or resolve claims
brought against those entities. This agreement does not include those parties with regards
to releases, covenants, settlement terms, attorney's fees, and all other negotiated terms.
13.

Representations and Warranties.

13.1 The Parties acknowledge that they each are relying upon the promises, representations, and
warranties that the other party makes in this Agreement and that without such promises,
representations, and warranties, the Parties would not enter into this Agreement.
13.2 The Plaintiffs promise that they have not assigned, pledged, or otherwise transferred any
part of any claim or cause of action that is the subject of this Agreement and that no other
person or entity has any interest in it.
13.3 The terms of this Agreement shall not constitute, be interpreted, construed or used as
evidence of any admission of fact, law, responsibility or liability on the part of any of the
Released Parties other than responsibility under the terms of this contract.
13.4 The Plaintiffs represent and warrant that, by virtue of the Settlement Agreement, they have
no surviving claim or cause of action against the School District or Ramona Tyson with
respect to any claims released by this Agreement.
13.5 The Parties acknowledge that they are represented by counsel of their choice, that they
have an opportunity to review this Agreement with their counsel, and that they enter this
Agreement voluntarily based upon the advice of counsel.
13.6 The School District, Ramona Tyson, and the Plaintiffs respectfully warrant that each has
full and complete authority to execute this Agreement and to bind them each individually
and collectively to the Agreement's acknowledgements and stipulations contained therein.
13.7 The text of this Agreement is the product of negotiation among all the Parties and is not to
be construed as having been prepared by one Party, but shall be construed as if all Parties
jointly prepared the Agreement, and any uncertainty or ambiguity shall not be interpreted
against one Party.
14.

Miscellaneous Provisions

14.1 Inadmissibility of Agreement. The Plaintiffs, the District, and the District Superintendent
each warrant and represent that they will not attempt to introduce this Agreement in any
legal proceeding, provided however that the Plaintiffs, the District, or the District
Superintendent may introduce this Agreement into evidence solely for the purposes of
enforcing its terms, or in support of any action or claim to implement or enforce the terms
of the Agreement.
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14.2 Entirety of Agreement. The Plaintiffs, the District, and the District Superintendent agree
that this written agreement constitutes their full and entire agreement and that they have
not relied upon any representations, oral or written, outside of this Agreement. To be
effective, an amendment to this agreement must be in writing and signed by the Parties.
14.3 Duplicate Copies. This Agreement may be executed in multiple counterparts, each of
which, if fully executed, may be admitted in evidence, consistent with the terms of this
Agreement, as a duplicate original.
14.4 The School District shall bear the costs of notice and administration in seeking Court
approval of the settlement set forth herein.
14.5 If the Court fails to approve the settlement proposed here, this agreement will be null and
void.
14.6 The Parties acknowledge that they are represented by counsel of their choice, that they had
an opportunity to investigate their claims and review this Agreement with their counsel,
and that they enter this Agreement voluntarily based upon the advice of counsel.
14.7 The School District and District Superintendent agree to not oppose Plaintiffs' Motion for
Approval of this Settlement Agreement by the Court.
14.8 Disclaimer. All Parties recognize that the School District and the District Superintendent
are not capable of performing all aspects of this Agreement without the cooperation and
collaboration of the Jail. The District and the District Superintendent shall not be held
responsible for failure to implement the terms of this Agreement if the District is not
permitted adequate access to the Jail and the incarcerated students.
[Signature Pages Follow]
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Defendants DeKalb County School District and
Superintendent Ramona Tyson, in her official capacity

Date:

By:
Todd E. Hatcher
Michael D. Deariso
Counsel for Defendants

Plaintiffs T.H., T.B., and J.B.

Date:

By:
Christina Wilson Remlin
Counsel for Plaintiffs
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Defendants DeKalb County School District and

Superin~;;• ~~moj Tij':
Date:

~ 2-i; J1)JJ

By:

c• official capacity

·~~~ ~
Todd E. Hatcher
Michael D. Deariso
Counsel for Defendants

Plaintiffs T.H., T.B., and J.B.

Counsel for Plaintiffs
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It is so ordered.

Date:

By:

Hon. Thomas W. Thrash, Jr.
United States District Court
Northern District of Georgia.
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